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CON SUM ER PR O D UCT SAFETY 
COMMISSION

[Petition No. OP-77-8; CP-77-14, CP-77-15]
ARCHITECTURAL GLAZING MATERIAL 

Denial of Petitions
AGENCY : Consumer Product Safety 
Commission.
ACTION: Denial of petitions.
SUMMARY : The Commission has denied 
petitions from the National Association 
of Home Builders, the National Lumber 
& Building Material Dealers Association, 
and the Mahoney Sash & Door Co., who 
petitioned the Commission to exempt 
certain doors which contain architec­
tural glazing materials from the scope 
of the Safety Standard for Architectural 
Glazing Materials.
FOR FURTHER INFORMATION CON­
TACT:

Harry I. Cohenr Office of Program
Management, Consumer Product Safe­
ty Commission, Washington, D.C.
20207, telephone 303-492-6453.

SUPPLEMENTARY INFORMATION: 
Section 10 of the Consumer Product 
Safety Act (15 U.S.C. 2059) provides that 
any interested person may petition the 
Consumer Product Safety Commission 
to comimence a proceeding for the is­
suance, amendment, or revocation of a 
consumer product safety rule. Section 
10 also provides that if the Commission 
denies a petition, it shall publish in the 
Federal R egister its reasons for such 
denial.

On April 1, 1977, the National Asso­
ciation of Home Builders (NAHB) filed 
a petition to amend the Safety Stand­
ard for Architectural Glazing Materials 
to exempt openings in glazed doors 
through which a six-inch diameter 
sphere is unable to pass.

On June 10,1977, NLBMDA filed a pe­
tition requesting an amendment to ex­
empt openings in doors through which 
an eight-inch diameter sphere is unable 
to pass. This petition was endorsed by 
NAHB.

On July 6, 1977, Edward A. Mahoney, 
Jr., of the Mahoney Sash & Door Co., 
filed a petition requesting an amendment 
from the standard to exempt traditional 
wood stile and rail doors from the 
standard for architectural glazing ma­
terials, if the glazing material begins at 
least 42 inches off the fioor.

In the three petitions, the petitioners 
allege that doors with small panes of 
glass, or with panes of glass beginning 
more than 42 inches off the floor, do not 
present the risks of injury that the 
standard was designed to reduce or 
eliminate. The petitioners also allege 
that the standard increases the cost for 
such doors out of proportion to the 
benefits, and that the utility and avail­
ability of substitute glazing materials 
are inadequate.

After careful consideration of these 
matters set forth in these petitions, and 
a review of information currently avail­

able to the Commission on the^e mat­
ters, the Commission has ^denied these 
petitions. The Commission has taken 
this action because it continues to con­
clude that the products affected by the 
petitions, if not manufactured in ac­
cordance with the Safety Standard for 
Architectural Glazing Materials, pre­
sent the unreasonable risks of injury 
that the standard was designed to re­
duce or eliminate.

The Commission has reviewed 131 in- 
depth investigation reports collected 
during 1975 and 1976 for doors (other 
than storm doors) with glass panes. Of 
126 for which the width of the panes 
could be determined, 7 of the accidents 
were associated with panels less than 6 
inches wide, and 12 with panes 6.5 to 8 
inches wide. Of those reports in which 
the height of the lowest edge of glazing 
material was provided, 20 were associ­
ated with panes whose lowest edge was 
42 inches or more from the floor. Sev­
eral additional injuries appear to be 
related to panes whose lowest edge is 
approximately 42 inches off the fioor, 
although no measurements were pro­
vided. All the accidents appear to be of 
the same type and severity as occur with 
architectural glazing materials in gen­
eral, and of the type the standard was 
designed to reduce or eliminate.

The Commission also determined what 
body parts could pass through various 
openings in doors. For adults, a six-inch 
opening would accept a fist, arm, or leg 
above the knee. An eight-inch opening 
could admit a head. A forty-two inch 
limitation on height could permit upper 
trunk interaction with the glazing ma­
terial.

The Commission recognized in issuing 
the standard that the costs of doors 
would increase as a result of the stand­
ard. However, the Commission has no 
information, nor have the petitioners 
provided information, to indicate that 
there are any significant errors in the 
cost estimates made at the time of issu­
ance of the standard.

The Commission understands that 
many doors had been covered by those 
state safety glazing laws which were in 
existence prior to the effective date of 
the standard. Furthermore, various 
trade organizations have issued volun­
tary industry standards to require glaz­
ing materials complying, first with ex­
isting voluntary standards, and now 
with the Commission’s standard. There­
fore, complying doors should soon re­
place non-complying doors in the chain 
of distribution because of voluntary ac­
tion and the requirements of the stand­
ard.

Finally, the Commission believes on 
the basis of the information before it 
that glazing materials that comply with 
the Commission standard can be ob­
tained for replacing broken glazing ma­
terial in doors, and that such glazing 
materials are satisfactory replacements. 
Replacement materials include prefabri- 
catèd tempered inserts for standardized 
doors, laminated glass, and plastic glaz­
ing materials.

Accordingly, in accordance with sec­
tion 10(d) of the Consumer Product 
Safety Act (15 U.S.C. 2059(d) ), the peti­
tions are denied.

Dated: September 26,1977.
R ichard E. R apps, 
Secretary, Consumer 

Product Safety Commission. 
[FR Doc.77-28821 Filed 9-30^77:8:45 am]
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ARCHITECTURAL GLAZING MATERIAL 
Denial of Petition

AGENCY: Consumer Product Safety 
Commission.
ACTION : Denial of petition.
SUMMARY: The Commission has 
denied a petition from Robert J. Cunitz, 
Ph. D., who petitioned the Commission 
to issue a consumer product safety rule 
(or an amendment to the Safety Stand­
ard for Architectural Glazing Materials, 
16 CFR 1201), which would impose re­
quirements for visual barriers on archi­
tectural glazing materials used for doors 
and certain windows, and to modify the 
design of the impactor used to perform 
some of the testing required by the stand­
ard.
FOR FURTHER INFORMATION CON­
TACT:

Harry I. Cohen, Office of Program 
Management, Consumer Product 
Safety Commission, Washington, D.C. 
20207, telephone 301-492-6453.

SUPPLEMENTARY INFORMATION: 
Section 10 of the Consumer Product 
Safety Act (15 U.S.C. 2059) provides that 
any interested person may petition the 
Consumer Product Safety Commission 
to commence a proceedihg for the is­
suance, amendment or revocation of a 
consumer product safety rule. Section 10 
also provides that if the Commission 
denies a petition, it shall publish in the 
Federal R egister its reasons for such 
denial.

By letters dated November 23, 1976,' 
and January 26, 1977, Dr. Cunitz peti­
tioned the Commission to initiate a 
proceeding under § 7 of the Consumer 
Product Safety Act to issue a consumer 
product safety rule which would require 
the use of a visual barrier such as decals, 
etchings, or engravings on any glazing 
materials used in or as doors, and on any 
glazing material used for windows, if the 
bottom edge of the glazing material is 
located within two and one-half feet of 
any walking surface, if the height of the 
glazing material exceeds one foot, and if 
the width of the glazing material exceeds 
one foot. Alternatively, the petition re­
quested amendment of the Safety Stand­
ard for Architectural Glazing Materials 
to include requirements for visual bar­
riers for the products described above.

Additionally, the petition requested the 
Commission to amend the Safety Stand­
ard for Architectural Glazing Materials
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to modify the design of the item of test 
equipment which is called an impactor 
in the standard, and which is used to 
perform the impact test prescribed by 
the standard.

In assessing the question of whether 
to begin a standard development pro­
ceeding for a consumer product, the 
Commission considers whether the prod­
uct presents an unreasonable risk of in­
jury, whether a standard is necessary 
and whether the petitioner or other con­
sumers would be unreasonably exposed 
to a risk of injury presented by the prod­
uct if the Commission failed to com­
mence the proceeding requested. In de- 
terming whether a product presents an 
unreasonable risk of injury and whether 
a consumer product safety standard or 
amendment is necessary to address a 
risk of injury, the Commission weighs 
the degree, nature, and frequency of in­
jury or injury potential associated with 
the consumer product against the poten­
tial effect of a standard on the cost, util­
ity, and availability of the product. The 
Commission also considers the relative 
priority of the risk of injury associated 
with the product and the Commission’s 
resources available for rulemaking with 
respect to that risk of injury (see the 
procedures for petitioning for rulemak­
ing under section 10 of the CPSA, 16 CFR 
1110.11(b)). The Commission policy on 
establishing priorities for commission 
action, 16 CFR 1009.8, sets forth the cri­
teria upon which Commission priorities 
are based.

After careful consideration of the mat­
ters set forth in this petition, and a re­
view of all information now available to 
the Commission about these matters, the 
Commission has denied the petition. The 
Commission has taken this action be­
cause it concludes that the information 
available to it which is relevant to the 
issues raised by the petition is not an 
adequate basis to support the action re­
quested by the petition.

With regard to the first issue raised by 
the petition—risks of injury which may 
result from human impacts with glazing 
materials in doors and certain windows 
and in which the impacts do not cause

NOTICES

those materials to break—the Commis­
sion has examined reports of in-depth 
investigations of injuries associated with 
glazing materials in doors and glazed 
panels. Of 250 such reports since January 
1974, two reports described injuries as­
sociated with glazing materials which did 
not result from the breakage of those 
materials. In one of these cases, a visual 
barrier of the type urged in the petition 
might have prevented the accident. In 
the other case, such a barrier probably 
would not have prevented the accident. 
However, the lack of injury data does not 
conclusively show that architectural 
glazing materials that do not break have 
no injury potential. Because the Com­
mission’s standard for glazing materials 
requires certain glazing to be impacted 
with 400 foot pounds of energy and eith­
er to break with characteristics such that 
the glazing is less likely to present an un­
reasonable risk of injury or not to break, 
it is possible that injury potential due to 
contact with glazing that does not break 
may be increased. There is no informa­
tion, however, that shows that decals, 
etchings, or engravings on the glazing 
will prevent accidents from occurring 
particularly in those situations where the 
hazard is due to accidentally falling into 
or through glazing, or due to installing, 
replacing, storing, or otherwise manipu­
lating the glazing (16 CFR 1201(d)(1) 
(ii), (iii). These risks of injury would not 
appear to be reduced by visual barriers.

The Commission concludes that the 
portion of the petition requiring that 
visual barriers be mandated should be 
denied because of the lack of available 
information sufficient to establish that 
the absence of visual barriers for doors 
and certain windows presents an un­
reasonable risk of injury; that a manda­
tory standard requiring such visual bar­
rier is necessary; or that the failure of 
the Commission to initiate a standard 
development proceeding to mandate vis­
ual barriers would unreasonably expose 
consumers to a risk of injury presented 
by doors and certain windows contain­
ing architectural glazing ¡materials which 
do not break when impacted.

With regard to the second issue raised 
by the petition—the alleged inadequacy 
of the design of the impactor specified in 
the standard—the Commission has no 
information which would confirm or 
refute the allegations of the petition. 
Limited studies performed for the Com­
mission (to compare the effects of im­
pacting glazing materials by the use of 
an anthropomorphic dummy with the 
effects of impacting glazing materials by 
the use of the impactor specified in the 
standard) are inconclusive. However, 
the impactor designated in the standard 
has a long history of use in the voluntary 
industry standard, ANSI Z97.1. In the ab­
sence of some information tending to 
support the allegations concerning the 
inadequacy of the impactor, the Com­
mission is unable to conclude that use of 
the impactor specified in the standard, 
along with the criteria for “passing” the 
standard results in glazing materials 
that present an unreasonable risk of in­
jury. On the contrary, in issuing the 
standard, the Commission concluded 
that the standard was reasonably neces­
sary to eliminate or reduce an unreason­
able risk of injury. In view of the fore­
going, the Commission is unable to find 
that an amendment to the standard con­
cerning the type impactor is necessary. 
In addition, the Commission believes that 
based on presently available informa­
tion, the failure of title Commission to 
initiate a standard development pro­
ceeding for the purpose of modifying 
design of the impactor would not unrea­
sonably expose the petitioner or other 
consumers to a risk of injury presented 
by products covered by the standard 
which contain architectural glazing 
materials.

This notice of the Commission’s denial 
of the above-described petition and its 
reasons for denial has been issued pur­
suant to section 10(d) of the Consumer 
Product Safety Act, 15 U.S.C. 2059(d).

Dated: September 26,1977.
R ichard E. R apps, 

Secretary, Consumer 
Product Safety Commission.

[FR Doc. 797-28822 Filed 9-30-77; 8:45 am]
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[  6560-01 ]

ENVIRONM ENTAL PR OTECTIO N 
AGENCY 

[  40 CFR Part 710 ]
[OTS-081002A; PRL 792-7]

TOXIC SUBSTANCES CONTROL
Supplemental Notice to Proposed Inven­

tory Reporting Requirements; Draft 
Reporting Forms

AGENCY: Environmental Protection 
Agency.
ACTION: Supplemental notice to pro­
posed rules; draft forms.
SUMMARY: This document supplements 
the inventory reporting regulations re­
proposed on August 2, 1977 in the Fed­
eral R egister (42 FR 39182). Specifi­
cally, this notice provides some informa­
tion that may be useful in understanding 
the reproposed regulations and provides 
draft reporting forms for comment.
DATES: Comments on the draft report­
ing forms must be received on or before 
October 13, 1977. Comments on other 
issues raised in this notice must be re­
ceived on or before November 2, 1977. 
These comments may supplement any 
comments previously submitted with re­
spect to any issue raised by this notice.
ADDRESS: Comments should be ad­
dressed to the Federal Register Section, 
WH-557, Office of Toxic Substances, At­
tention: Joan Urquhart, Environmental 
Protection Agency, 401 M Street SW., 
Washington, D.C. 20460. Comments 
should be filed in triplicate and bear the 
identifying notation OTS-081002A. All 
written comments filed pursuant to this 
notice will be available for public inspec­
tion at that office from 8:30 a.m. to 4:00 
p.m; Monday through Friday.
FOR FURTHER INFORMATION CON­
TACT:

Mr. John B. Ritch, Jr., Director, Office 
of Industry Assistance, Office of Toxic 
Substances (TS-788), Environmental 
Protection Agency, 401 M Street SW., 
Washington, D.C. 20460 (202-755- 
0535).

SUPPLEMENTARY INFORMATION: 
This document supplements the regula­
tions proposed on August 2, 1977, in the 
Federal R egister (42 FR 39182) under 
the authority of subsection 8(a) of the 
Toxic Substances Control Act (90 Stat. 
2003; 15 U.S.C. 2601 et seq.) hereinafter 
referred to as TSCA.

On March 9, 1977, EPA'first published 
in the F ederal R egister (42 FR 13130) 
proposed inventory reporting regulations 
to govern reporting of chemical sub­
stances for inclusion on an inventory of 
chemical substances required by subsec­
tion 8(b) of TSCA. On April 12, 1977, 
EPA published a supplemental notice of 
proposed rulemaking in the Federal R eg­
ister (42 F R  19298) providing additional 
information pertaining to the proposed 
inventory regulations. This notice set 
forth instructions for use of a Candidate

PROPOSED RULES

List of Chemical Substances and speci­
fied minerals which EPA proposed to in­
clude in the inventory of chemical sub­
stances. On April 18, 1977, EPA held a 
public meeting in Washington, D.C., to 
provide interested persons an opportu­
nity to comment publicly on the pro­
posed regulations. On April 28, 1977, 
EPA published a notice of availability 
of the Candidate List of Chemical Sub­
stances for use in reporting chemicals 
for inclusion on the inventory (42 FR 
21639). In addition, on July 8, 1977, the 
Agency published a notice to amend the 
procedures for securing a copy of the 
Candidate List On computer-readable 
tape (42 FR 35183).

On August 2, 1977, EPA reproposed 
the inventory reporting regulations to 
revise the March 9, 1977, proposed regu­
lations. In order to provide interested 
persons an opportunity to comment pub­
licly on the proposed regulations, EPA 
held a public meeting in Washington, 
D.C., on August 24, 1977. A transcript of 
the public meeting is available for public 
inspection in the Office of Toxic Sub­
stances at the address provided above. 
At this meeting, EPA distributed copies 
of draft reporting forms to accompany 
the reproposed regulations. Copies of the 
revised forms are published below for 
public comment. In addition, EPA pre­
sented some introductory comments on 
the reproposed regulations. Copies of 
these remarks are available from the Of­
fice of Industry Assistance at the address 
above.
Clarification Concerning Importers of

M ixtures and Articles Containing a
Chemical Substance

Some have brought to EPA’s attention 
ambiguity in the August 2, 1977, pream­
ble regarding the statutory requirements 
on importers of mixtures and articles 
containing.a chemical substance.

Section 710.3(a) (2) ‘of these regula­
tions provides that importers would be 
required to report those chemical sub­
stances they have imported into the 
United States for a commercial purpose 
since January 1, 1977. Section 710.3(b) 
of the regulations provides that any per­
son who imported a chemical substance 
for a commercial purpose since January 
1 , 1975, may report concerning that sub­
stance. In addition, § 710.3(c) provides 
that during a 120-day period following 
the first publication of the inventory, 
any person who has processed or used 
a chemical substance (including the 
manufacture of a mixture or article con­
taining that chemical substance) for a 
commercial purpose since January 1, 
1975, may report that substance if it was 
not included in the inventory. The pre­
amble to these regulations stated at page 
39185 that it was EPA’s intent that̂  im­
porters would not be required to report 
the chemical substances which are com­
ponents of the articles they import.

EPA is proposing that importers of 
chemical substances be required to re­
port all chemical substances they have 
imported in bulk into the United States 
since January 1, 1977 and that they

be permitted to report all chemical sub­
stances they have so imported shice 
January 1, 1975. In addition, EPA is 
proposing that importers of chemical 
substances be permitted to report each 
chemical substance which is a compo­
nent of a mixture or article which has 
been imported since January 1,1975. Im­
porters may report chemical substances 
comprising an imported mixture or ar­
ticle during either the initial reporting 
period or the 120-day period following 
publication of the initial inventory. As 
proposed the August 2, 1977 preamble, 
chemicals imported “in bulk” includes 
all chemical substances which are im­
ported in cans, bottles, drums, barrels, 
packages, tanks, bags, and other devices 
which are used to contain the substances 
during importation.

The clarification with respect to chem­
ical substances comprising an imported 
mixture or article becomes significant in 
light of EPA’s proposed implementation 
of section 5(a) (1) (A) of TSCA. This sec­
tion provides that no person may manu­
facture a new chemical substance (one 
not included on the inventory compiled 
in accordance with section 8(b)) unless 
that person submits premanufacture 
notification to EPA at least 90 days prior 
to manufacturing the chemical sub­
stance for a commercial purpose. The 
premanufacture notification require­
ment of section 5(a) (1) (A) applies to 
manufacturers and, because the term 
“manufacture” includes “ import” , im­
porters of chemical substances. Since an 
importer of a mixture or article is also 
importing the component chemical sub­
stances in the mixture or article, such an 
importer would be subject to the pre­
manufacture notification requirements 
with respect to all nfew chemical sub­
stances in the mixture or article. How­
ever, EPA intends to apply the premanu­
facture notification requirements of sec­
tion 5(a) (1) (A) only to importers of 
chemical substances in bulk and im­
porters of chemical substances in 
mixtures. As is discussed in greater de­
tail below, the premanufacture notifica­
tion requirements of section 5 will not be 
applied to the importation of an article 
containing a new chemical substance.

Accordingly, although importers of 
chemical substances in mixtures would 
not be required to report for compilation 
of the inventory, they should ensure that 
the chemical substances they import in 
mixtures are included on the inventory. 
After compilation of the expanded in­
ventory on the basis of the 120-day re­
porting period, no person will be per­
mitted to import a mixture containing a 
new chemical substance except in ac­
cordance with TSCA section 5.

The legislative history of TSCA makes 
clear that Congress intended the pre­
manufacture notification requirements 
of section 5 to provide the Administra­
tor with an opportunity to review and 
evaluate information on new chemical 
substances to determine if any regula­
tory controls would be necessary to pre­
vent an unreasonable risk of injury to 
health or the environment. The section 
reflects -Congress’ recognition of the
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fact that the most desirable time to de­
termine effects of a substance and to 
take action if necessary, is before full 
commercial production begins. Congress 
did not intend that'the purposes of this 
section could be circumvented by im­
portation rather than domestic manu­
facture of a chemical substance. If EPA 
did not require importers to report any 
new chemical substance contained in an 
imported mixture, persons could manu­
facture new chemical substances abroad, 
mix them with water or other solvents, 
and import them into the United States 
as a mixture. This practice would not 
only significantly undermine the intent 
of Congress that any new chemical sub­
stance be subject to review before its in­
troduction and use in commerce, but 
might also encourage domestic manu­
facturers to move at least part of their 
operations abroad. EPA does not believe 
that Congress intended such a result.

Moreover, Congress intended domes­
tic manufacturers and importers to be 
treated with parity (H.R. Rep. No. 94- 
1341, 94th Cong., 2d Sess. 12-13). Pre­
manufacture notification must be given 
on every new chemical substance manu­
factured domestically, i f  the importer 
of a mixture were not required to give 
premanufacture notification on any new 
chemical substance in a mixture, the do­
mestic manufacturers would be put at a 
distinct disadvantage. An importer could 
enter domestic markets with a substan­
tial savings of both time and money. 
The costs in terms of protection of the 
public health and environment would 
thereby be significant. Accordingly, im­
porters of mixtures will be required to 
give premanufacture notification of 
new chemical substances.

It is the proposed Agency policy that 
the premanufacture notification require­
ments of section 5(a) (1) (A) should not 
be applied to the importation of chemi­
cal substances in articles. The March 9, 
1977 proposed regulations would have 
required importers to report chemical 
substances contained in the articles they 
import. The August 2, 1977 reproposed 
regulations would permit but not re­
quire importers of an article to report 
component chemical substances for the' 
inventory. As was discussed in the pre­
amble to these reproposed regulations 
(42 FR 39185), comments from industry 
and trade associations argued that it 
would be extremely burdensome for im­
porters to identify the chemical sub­
stances contained in the articles they 
import. According to estimates from the 
American Importers Association, the to­
tal direct costs would range from $187 
million to about $437 million. The value 
of the component chemical substance(s) 
may be small in proportion to the value 
of the article itself. Accordingly, to re­
quire an importer of the article to iden­
tify its constituent chemical substances 
would impose a proportionately greater 
burden. Moreover, EPA does not believe 
that domestic manufacturers of articles 
would move their operations abroad or 
be put at a serious disadvantage if the 
importer is not required to identify con­
stituent substances in articles. Finally-,

because of its form, the health and en­
vironmental risk posed by a chemical 
substance imported in an article may 
be less than the risk posed by a chemical 
substance imported in bulk or in a 
mixture. .

Accordingly, the inventory reporting 
requirements of section 8(a) and the 
premanufacture notification require­
ments of section 5(a) (1) (A) will not be 
applied to importers of chemical sub­
stances in articles. However, the Agency 
will exercise its authority to regulate 
the import of chemical substances in 
bulk, in mixtures, and in articles under 
section 6 of the Act, as necessary to pro­
tect against unreasonable risks of injury 
to health and the environment. This 
might, for example, include prohibiting, 
limiting or in other ways restricting the 
import of such chemical substances.

The Agency encourages importers of 
chemical substances in mixtures to en­
sure that the chemical substances they 
import are included on the inventory. 
If the importer chooses to report for the 
inventory in accordance with § 710.5(e) 
of the proposed regulations, he could au­
thorize the foreign supplier of the chem­
ical substance to report to EPA on his 
behalf, if both the foreign supplier and 
the importer sign the declarations pro­
vided on the reporting form. EPA, how­
ever, encourages importers of chemical 
substances in mixtures to wait to report 
until after the initial inventory is pub­
lished next fall. Many of the imported 
chemical substances may be contained in 
the inventory, and importers could thus 
avoid duplicative reporting.

JEPA solicits comment concerning this 
revision to the earlier proposals. EPA 
specifically welcomes comment on the 
distinctions we propose between import­
ers of chemical substances in mixtures 
and importers of chemical substances in 
articles, and, in particular, on the rela­
tive burdens which would be imposed to 
these two sectors. The Agency has al­
ready received some comments on the 
broad issues and these need not be resub­
mitted. Conforming changes will be made 
to the final inventory reporting regula­
tions.

R eporting on M agnetic T ape

EPA is currently working with the 
Chemical Abstracts Service (CAS) to 
develop a computer file structure which 
can be used to allow persons to report 
chemical substances with CAS registry 
numbers on magnetic tape. These sub­
stances otherwise would be reported on 
either Form A or B, as discussed below. 
Instructions concerning how to report 
by magnetic tape will be included with 
the final regulations. EPA will probably 
require that there be a minimum number 
of substances reported on a tape so that 
reporting by tape would be at least as 
efficient as by the forms. In addition, 
anyone submitting a tape would have to 
submit at least one form with a signed 
certification statement and, for tapes 
containing confidential information, sign 
and submit appropriate confidentiality 
statements.

A W ord of Caution

Several manufacturers have com­
plained to EPA that they have spent sub­
stantial amounts of time and money com ­
piling inventories in response to the 
March 9, 1977 and August 2, 1977 pro­
posed regulations. The March 9, 1977 
and August 2, 1977 proposed regulations 
are proposals published for public com­
ments. The regulations will be revised 
in response to public comment before 
final promulgation. Accordingly, manu­
facturers and others are encouraged to 
keep this in mind as they prepare for 
compiling information for submittal to 
EPA.

R eporting Forms: Form A, B, & C
EPA is proposing four forms for re­

porting under these regulations. Form A 
is for reporting chemical substances 
which are Included on the Toxic Sub­
stances Control Act (TSCA) Candidate 
List of Chemical Substances, a list of ap­
proximately 33,000 chemical substances. 
This Candidate List was published by 
EPA last April and is available through 
the Office of Industry Assistance in EPA’s 
Office of Toxic Substances. It was com­
piled as a tool for reporting chemical 
substances that are included on it. Form 
A provides space for the Chemical Ab­
stracts Service (CAS) registry number 
and code designaeion which are provided 
for each of the chemical substances in 
the Candidate List. The code designation 
is a check number to verify that the cor­
responding CAS registry number was en­
tered correctly. Code designations will 
not be included in the inventory. For any 
listed chemical, a manufacturer merely 
has to report these numbers on Form A 
rather than the chemical name or de­
scription of the chemical substance.

Everything on the Candidate List will 
not automatically be included on the in­
ventory. Only those substances that are 
reported will be included. Further, not 
everything on the List is eligible for in­
clusion in the inventory. The Candidate 
List contains some mixtures such as hy­
drates and some chemical substances, 
such as those used solely as drugs and 
pesticides, which are excluded under 
these proposed regulations. In addition, 
the Candidate List contains naturally 
occurring substances which need not be 
reported as they will automatically be 
included in the inventory.

Many product trademarks are in­
cluded in the Candidate List but should 
not be reported for the inventory. Prod­
uct trademarks will not be included on 
the inventory because they may refer to 
mixtures or, in the case of trademarked 
chemical substances, the trademark may 
not always be linked with that specific 
substance over time. The product trade­
mark may, however, be reported on Form 
D, as is discussed below. Product trade­
marks should be distinguished from cer­
tain generic names, such as Colour In­
dex names, included on the Candidate 
List which may be reported. The purpose 
of the proposed Form D for trademark«! 
products is discussed more fully below.
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Form B is for reporting chemical sub­
stances which have chemical Abstracts 
Service Registry Numbers but are not in­
cluded in the Candidate list. Form C is 
for reporting either chemical substances 
which do not have a Chemical Abstracts 
Service Registry Number or whose iden­
tities are confidential.

On each of the forms there will be an 
opportunity for manufacturers to assert 
all potential confidentially claims. If a 
manufacturer makes a confidentiality 
claim, he must sign a statement that 
certifies that certain statements concern­
ing confidentiality printed on the back 
of the forms are ¿ne. EPA welcomes any 
comments concerning the provisions 
concerning confidential information, the 
clarity of the instructions, or any other 
aspect of the forms. These comments 
must be received on or before [ten days 
after publication of this notice] so that 
EPA may make appropriate modifica­
tions prior to publication of these forms.

F orm  D : P roduct T rademarks L ist

EPA has received comments from 
processors and users of chemical sub­
stances that they do not always know the 
chemical identities of the substances 
they purchase. Rather, they often know 
only the product trademarks. Accord­
ingly, during the special 120-day report­

ing period, processors and users may 
have difficulty identifying whether or not 
the chemical substance(s) they purchase 
are in fact on the inventory. Processors 
could individually request suppliers to 
certify the substances that they sell are 
being reported. In order to ease this 
burden somewhat, we are proposing to 
provide an opportunity for manufactur­
ers who sell products under product 
trademarks to certify that the chemical 
substances have been reported for the in­
ventory and to report those trademarks 
to EPA on a separate form. A manu­
facturer would not be required to report 
his trademarks.

EPA would not require manufacturers 
who chose to report their trademarks to 
link the product trademarks with specific 
chemical substances. We realize that 
many trademarks refer to mixtures of 
varying compositions. Thus, linking a 
trademark to one specific chemical sub­
stance would in some instances be inac­
curate or misleading. To require product 
trademarks to be defined in terms of 
their component chemical substances 
may be desirable for future require­
ments, but we feel it would be too 
burdensome for the limited purpose of 
compilation of the inventory.

EPA would publish a separate docu­
ment along with the initial inventory

that would simply list alphabetically 
those product trademarks which had 
been reported by manufacturers. As 
mentioned earlier, ajnanufacturer would 
first have to certify that all the chemi­
cal substances subject to these regula­
tions contained in the trademarked 
products have been reported to EPA as 
required by the inventory regulations. 
Reporting of any false information 
would be subject to criminal penalty 
under 18 USC 1001.

EPA welcomes comment on thé useful­
ness of this approach. In particular, as 
proposed here, a person may report a 
trademarked product that is a chemical 
substance, a mixture, or an article con­
taining a chemical substance. EPA is 
proposing to permit reporting on Form 
D of trademarked mixtures and articles 
to provide a simple mechanism for 
manufacturers of these mixtures and 
articles to assure their customers that 
the chemical substances contained in the 
mixture and articles have been reported 
for the inventory. EPA welcomes com­
ment on whether such reporting should 
be permitted.

Dated: September 26,1977.
D ouglas M . C ostle, 

Administrator.
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D#s. Environmental Protection Agency 
Chemical Substance Inventory Report 

Section 9(a) and (b) - -  Toxic Substances Control Act 
(IS U.S.C. 2607)

Instructions
Pora At TSCA Candidate List Chemical Substances

Form A »ay only be used to report« for the Toxic Substances Control Act (TSCA) 
Section 8(a) and Section 8(b) Inventory« chemical substances that are identified in 
the EPA publication "Toxic Substances Control Act (TSCA), PL 94-469, Candidate List 
o f Chemical Substances," April 1977, GPO Stock Number 055-007-00001-2, or in any 
addendum to that l i s t  published by EPA in the FEDERAL REGISTER. Chemical substances 
with known Chemical Abstracts Service (CAS) Registry Numbers but which do not appear 
in the TSCA Candidate List o f Chemical Substances should be reported using Form B 
A chemical substance which has no known CAS Registry Number and/or whose identity as 
a commercial chemical substance is  claimed confidential, must be reported on Form C

Before completing this form, carefully read the inventory reporting regulations 
published in final form in the FEDERAL REGISTER and which also appear in the Code of 
Federal Regulations, Chapter 40, Part 710 (40 CFR 710). A Guide to the Use of the 
candidate List o f Chemical Substances appears in Appendix A of the inventory report 
ing regulations. After completing and signing this form, retain the last copy and send the remainder to:

t).S. Environmental Protection Agency 
Office o f  Toxic Substances

P.O. Box _
Columbus, Ohio 43210

epa w ill acknowledge receipt o f the forms to the addressee identified in block i l lof the form.
TYPE OR USE A BUCK BALL POINT PEN (Press Firmly).
BLOCK I . CERTIFICATION STATEMENT AND SIGNATURE:

The certification statement must be signed by a person authorized by the company 
to sign officia l documents for the company. I f  a trade association reports or 
behalf of one or more persons, a duly authorized official of the trade associa­
tion must sign the form. I f  an importer elects to have his foreign supplier/ 
manufacturer complete block V of this form, the importer must, nevertheless, 
sign the form, and a duly authorized officia l of the foreign supplier/manufac- 
s^nat identified ^  block IV) must sign in the space below the importer's

DATE: Enter the month, day, and year that the form was signed.
NAME and TITLE: Enter the name and t i t le  o f  the person who signed the form.

BLOCK II . CORPORATION:
Enter the complete name of the domestic corporation of which the plant site 
identified in block III is a part or, i f  that corporation is controlled by 
another domestic corporation, enter the complete name of the controlling 
corporation. If the plant site is owned by an unincorporated entity, enter 
the company name. A trade association should enter its complete name. -

BLOCK III . COMPANY NAME AND PLANT SITE ADDRESS
Enter the company name and address of the plant where the chemical substances 
identified in-block V are manufactured or processed. An importer should enter 
his company name and business address. A trade association should enter its  name and headquarters address.

BLOCK IV. PRINCIPAL TECHNICAL CONTACT(S)
Enter the name, address, and telephone number (including area code) o f the 
person(s) whom EPA may contact for clarification  of information submitted on 
this form. An importer who elects to have his foreign supplier/manufacturer 
complete block V should enter the name and address of his foreign supplier/* manufacturer.

BLOCK V. CANDIDATE LIST CHEMICAL SUBSTANCES:
CAUTION: The TSCA Candidate List of Chemical Substances inappropriately 
Includes some mixtures and certain chemical substances which, as explained in 
the inventory reporting regulations, are excluded from the inventory. Do not 
report mixtures or excluded chemical substances. Furthermore, the Candidate-  

. List includes some trademarks. Do not use Candidate List entries which are 
trademarks to identify and report chemical substances. Trademarks w ill not be included on the inventory.

Up to 27 Candidate List chemical substances may be reported on this form. Manufac­
turers and processors should report on this form only TSCA Candidate List chemical 
* i“ “ ances which are manufactured or processed at the plant site identified in

For each chemical substance entered in block V:
1. Enter in the column labeled "CAS Registry Number" the Chemical Abstracts 
Service (CAS) Registry Number as i t  appears in the Candidate List. Include hyphens.

2. Enter in the column labeled "EPA Code Designation" the code number (in­
cluding hyphen) which accompanies the CAS Registry Number in the Candidate List

FEDERAL REGISTER, V O L  42, N O . 191— M O N D AY, OCTOBER 3, 1977



53808 PROPOSED RULES

3 As specified below, make the appropriate entry In the.box under 
'Production Volume". Quantitites should be entered in pounds and be expressed 
accurate to two (2) significant figures (for example» report 175,411 as 180,000: 
or 2,550 as 2,600)

e) Manufacturers and Importers: Enter the quantity manufactured and/or 
imported during calendar year 1976: except that (i) i f  there was no 
manufacture or importation during 1976, enter the quantity projected 
for manufacture and/or for importation during calendar year 1977, or 
( i i )  i f  there was no manufacture during 1976 or 1977, enter the
quantity manufactured or imported during calendar year 1975, or ( in )  /
i f  you did not manufacture or import the chemical substance sinee 
January 1, 1975, enter the average annual quantity distributed in com« 
meree since that date.

b) Processors: i f  you only processed the chemical substance sinee January 1,
1975, make no entry,

e) Trade Associations: The estimated aggregate quantity manufactured by 
your member companies during calendar year 1976 may be entered.

4. Enter a cheek in the appropriate box(es) under the general heading 
'Activity" to indicate whether you manufacture, process, and/or import the 
chemical substance. Check as many boxes as applicable.
5. Enter a check in the box under 'S ite  Limited" i f  you manufacture the 
chemical substance within the plant site  identified in block III and do not 
distribute the chemical substance, or any mixture or article  containing that 
substance, far-commercial purposes outside that s ite .
6 confidentiality Claims:

Enter checks in the appropriate boxes to indicate whieh information is  
claimed confidential. Trade associations are not permitted to make any 
confidentiality claims.

(a) 8y checking the box under "Manufacture" for a particular 
chemical substance, you assert that the fact that you 
manufacture the chemical substance at the plant site  
identified in block IIS for commercial purposes is  
confidential.

(b) By cheeking the box under "Process" for a particular chemical 
substance, you assert that the fact that you process the chem­
ica l substance at the plant site  identified in block III for 
commercial purposes is  confidential.

(c) By cheeking the box under "Import" for a particular chemical 
substance, you assert that the fact that you import the 
chemical substance for commerical purposes is  confidential.

Id) By checking the box under "Site-Limited" for a particular
chemical substance, you assert that the fact that the chemical 
substance is  not distributed for commercial purposes outside 
o f the manufacturing site  identified in block III is 
confidential.

(e) By checking the box under "Production Volume* for a particular 
chemical substance, you assert that the production volume of 
the chemical substance for the plant site identified in block 
III is  confidential.

(f) By checking the box under “Corporation" for a particular chem­
ica l substance, you assert that the link of this particular 
chemical substance to the corporation identified in block II is 
confidential because the corporation is  not known to the public 
as a manufacturer, importer, or processor of this particular 
chemical substance for commercial purposes.

(g) By checking the box under "Plant Site" for a particular chem­
ica l substance, you assert that the link of this chemical 
substance to the plant site identified in block III is  con­
fidential because i t  is  not known to the public that the 
particular chemical substance is manufactured,_imported, or 
processed for commercial purposes at this particular plant 
s ite .
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O M B N O .

o*
z
?

U> S. ENVIRONMENTAL PROTECTION AGENCY 
CHEMICAL SUBSTANCE INVENTORY REPORT 

(Section 8 (a) and (b) Toxic Substance Control Act 15 USC 2607)

FORM

A
*' CERTIFICATION STATEMENT: 1 harsby certify that (1) sach chemical tubs tinea Identified below hat been manufactured. 

« 1° ^ .  ?L rVOrtmL !2  t  c??’T wci*1 P“ H)oee since January 1.1975. and can be reported for the inventory (40 CFR 710);
® ell Information provided on M l  form Is complete and accurate: and I3) the confidentiality statements appearing on the back 
©f into form am true as to all information for which 1 am assarting a confidentiality claim. 1 agraa to permit access to, and the 
copying of. records by a duly authorised representative of the EPA Administrator to document any information here reported. >

SIGNATURE DATE (M O-DAY, YEAR) NA M ES TITLE (TYPE OR PRINT)
II. CORPORATION
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U
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CONFIDENTIALITY STATEMENTS
tFor Chemical Substance Inventory Report Forms A and B]

By signing the statement appearing in block I of this form, the person signing the 
form certifies that the following statements are true for a ll information on this 
form that has been claimed as confidential by checking one or more of the boxes under the heading "Confidentiality Claims."

a. By checking the box under "Manufacture" for a particular chemical sub­
stance, 1 assert that the fact that we manufacture the chemical substance at 
tM  plM t identified in block ZZZ for commercial purposes is  confident

b. By checking the box under "Process" for a particular chemical substance,
X assert that the fact that we process the chemical substance at the plant 
site identified in block XXI for commercial purposes is confidential.
c. By checking the box under "Import" for a particular chemical substance. I
assert that the fact that we import the chemical substance for commercial pur­poses xs confidential. r
d. By checking the box under "Site-Limited" for a particular chemical 
substance# Z assert that the fact that the chemical substance is not dis- 
tributed for commercial purposes outside of the manufacturing site identified m block ZIZ is confidential, ♦
e. By checking the box under "Production Volume" for a particular chemical 
substance, I assert that the production volume of the chemical substance for 
the plant site identified in block III is' confidential.
f .  By checking the box under "Corporation" for a particular chemical sub- 
stance, I assert that the link of this chemical substance to the corporation 
identified in block XI is confidential because the corporation is not known to 
the public as a manufacturer, importer, or processor of this particular chem- leal substance for commercial purposes.
g. By checking the box under "Plant Site" for a particular chemical sub- 
stance, X assert that the link of this chemical substance to the plant site

ed ln .bl° clt m  is confidential because i t  is  not known to the public 
that the particular chemical substance is  manufactured, imported, or processed 
for commercial purposes at this particular plant site.

General Statement

For ALL of the claims I have asserted by checking any of the boxes under 
fidentiality Claims the following statements are true. "Con-

We i}MVe ta£en reasonable measures to protect the confidentiality of the information« and we intend to continue to take such measures,
T**e is not, and has not been, reasonably obtainable without

our consent by other persons (other than governmental bodies) by use of legi- 
timate means (other than discovery based on a showing of special need in a judicial or quasi-judicial proceeding). ^  n e ln ?
3. The information is not publicly available elsewhere. 

petitiveCpositionf *** information would cauSe substantial harm to our com-
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U.S. ENVIRONMENTAL PROTECTION AGENCY 

.  _  CHEMICAL SUBSTANCE INVENTORY REPORT
Section 8(a) and (b) — Toxic Substances Control Act 

(IS 0.S.C. 2607)
m, u _ . «Instructions*
FORM B: Chemical Substances with CAS Registry Numbers

,? i8̂ L * 2 iL Î*î « p o r t , for the Toxic Substances Control Act (TSCA).Î **** Section 8(b) Inventory# chemical substances with known Chemical '*  
¡£~»r2ctf.5 erv ĉ® Registry Numbers. Chemical substances which appear in the

Chemical Substances, should be reported using Form A.* A * chemical substance which has no known CAS Registry Number and/or whose identity as 
a commercial chemical substance is claimed confidential, must be reported on Form C.

vwB?Î2r? « “PlÇtjns this form, carefully read the inventory renortino
f i i ai {£orB *" th e  repERAL REGISTER and which also appear in thl cSde

Sfn« ? ^ rî i î Re1ul*tion8' , ch#pter 40' Part 710 « °  CFR 710). After completing and signing this form, retain the last copy and send the remainder to- P 9
U.S. Environmental Frotection Agency 

O ffice o f Toxic Substances 
PéO, Box

Columbus, Ohio Î3210
EPA w ill acknowledge receipt of the forms to the addressee identified in block III. 
TYPE, OR USE A BLACK BALL POINT PEN (Press Firmly).

BLOCK X. CERTIFICATION STATEMENT AND SIGNATURES
certification  statement must be signed by a person authorized hu ,ha 

5°hai?nJ “ iCial docUBent* * *  the company “ i f  « s o c i a f f o ^ r ^ r f f S n ^behalf of one or more persons, a duly authorized o ffic ia l of the trade associa­
tion must sign the form. I f  an importer elects to have his foreian s u d d I i e r /
Tian E! £ U5*r COmSlet!  ? lock J  of this form, the importer must. neverfhelessf7 sign the form and a duly authorized o ffic ia l o f the foreign supplier/manu-
S|nam e.(identi“ ed in bl0C* IV) BUSt 8i«n in the S S « « ' e

BATE: Enter the month, day, end year that the form was signed.
NAME and TITLE: Enter the name and t i t le  o f the person who signed the form.

BLOCK ZZ. CORPORATION:

?2kef , th® complete name o f  the domestic corporation o f which the nlant s it»  
111 18 a Part or. i f  that corporation is  c^trbU ed ¿5 another domestic corporation, enter the complete name of the c o n t r o l l i n g ,  *  

corporation, i f  the plant site is  owned byPan unincorporated e n u S “ e?ter 
the compeny name. A trade association should enter its  complete n a m e .6

BUCK XIX. COMPANY NAME AND PLANT SITE ADDRESS:
Enter the company name and address of 
Identified in block V are manufactured 
his company name and business address, 
name and headquarters address.

the plant where the chemical substances 
or processed. An importer should enter 
A trade association should enter its

BLOCK IV. PRINCIPAL TECHNICAL CONTACT(S)
Enter the name, address, and telephone number (including area c o d e )  o f  *>,«-

W  EPA « Y  contact for clarification  of infIrî!affo“ dSbmittld onxojrm. An importer electing to have his foreign supplier/manufacturer 
SSSfMtur«? V' *h0Uld enter the name and address o t  3 »  foreign supplier/

BLOCK V, CHEMICAL SUBSTANCES WITH CAS REGISTRY NUMBERS

«ubstances may be reported on this form. Manufacturers and 
KS6« 88!?*8 ®bould report on this form only chemical substances with CAS Reais- 
8 yb X * * f îz !hiCh are manufactured or processed at the plant s it fid e n fifU d

For each chemical substance entered in Block V:
colusin »CAS Registry Number" the Chemical Abstracts Service (CAS) Registry Humber. Include hyphens.

S r i ï * innÎh«»SfîUî!L i?«?ledv"S?ecÎ f ic  cheBic»1 Name" the systematically derivedor other specific chemical name. Enter only nonconfidential chem­
ica l names. All names reported in this column w ill be published in the inventory with the CAS Registry Humber. *
As specified below, make the appropriate entry in the box under "Produc­
tion Volume” . Quantities should be entered in pounds and be expressed 
accurate to two (2) significant figures (for example, report 175.411 as 
180,000: or 2,550 as 2,600).

2.

3.

a) Manuiacturcrs and Importers: Enter the quantity manufactured and/or 
imported during calendar year 1976; except that (i) i f  there was no 
manufacture or importation during 1976, enter the quantity Droiocted 
for manufacture and/or for importation during calendar year’ 1977, or 
( ii)  i f  there was no manufacture during 1976 or 1977, enter the 
quantity manufactured or imported during calendar year 1975, or ( i i i )  
i f  you did not manufacture or import the chemical substance since 
January 1, 1975, enter the average annual quantity distributed in com­
merce since that date.

b) Processors: I f  you only processed the chemical substance since January 1, 1975, make no entry.
C) Trade Associations: The estimated aggregate quantity manufactured by 

your member companies during calendar year 1976 may be entered.
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4« Enter a cheek in the appropriate box(es) under the general heading
'Activity" to indicate whether you manufacture, process, and/or import 
the chemical substance. Check as many boxes as applicable.

5. Enter a check in the box under "Site Limited" i f  you manufacture and 
process the chemical substance only within the plant site identified in 
block III and do not distribute the chemical substance, or any mixture or 
article containing that substance, for commercial purposes outside that 
site .

6. CONFIDENTIALITY CLAIMS
Enter checks in the appropriate blocks to indicate which information is 
claimed confidential. Trade associations are not permitted to make any 
confidentiality claims.

(a) By checking the box under "Manufacture" for a particular chemical 
substance, you assert that the fact that you manufacture the 
chemical substance at the plant site identified in block III
for commercial purposes is confidential.

(b) By checking the box under "Process" for a particular .chemical 
substance, you assert that the fact that you process the chem­
ical substance at the plant site identified in block III for 
commercial purposes is  confidential.

(c) By checking the box under "Import" for a particular chemical 
substance, you assert that the fact that you import the 
chemical substance for commercial purposes is  confidential.

(d) By checking the box under "Site-Limited" for a particular 
chemical substance, you assert that the fact that the chemical 
substance is not distributed for commercial purposes outside of 
the manufacturing site identified in block III is confidential. ¿

(e) By checking the box under "Production Volume" for a particular 
chemical substance, you assert that the production volume of 
the chemical substance for the plant site identified in block 
III is confidential.

(f) By checking the box under "Corporation" for a particular Chem­
ical substance, you assert that the link of this particular 
chemical substance to the corporation identified in block III 
is confidential beCause the corporation is not known to the 
public as a manufacture!, importer, or processor of this parti­
cular chemical substance for commercial purposes.

(g) By checking the box under "Plant Site" for a particular chem­
ical substance, you assert that' the link of this chemical 
substance to the plant site identified in block III is con-, 
fidential because it  is not known to the public that the 
particular chemical substance is manufactured, imported, or 
processed, for commercial purposes at this particular plant 
site.
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COUFIDENTIALITT STATEMENTS
(For Chemical Substance Inventory Report Forms A and BJ

By signing the statement appearing in block Z of this form# the person signing the 
form certifies that the following statements are true for a ll information on this 
form that has been claimed as confidential by checking one or more of the boxes 
under the heading "confidentiality Claims."

a. By checking the box under "Manufacture" for a particular chemical sub­
stance, I assert that the fact that we manufacture the chemical substance at 
the plant site  identified in block III for commercial purposes is  confiden­
tia l.
b. By cheeking the box under "Process" for a particular chemical substance,
I assert that the fact that we process the chemical substance at the plant 
site identified in block III for commercial purposes is  confidential.
c. By checking the box under "Import* for a particular chemical substance, I 
assert that the fact that we import the chemical substance for commercial pur­
poses is  confidential.
d. By checking the box under "Site-Limited" for a particular chemical 
substance, I assert that the fact that the chemical substance is not dis­
tributed for commercial purposes outside of the manufacturing site identified 
in block III is confidential.
e. By checking the box under "Production Volume* for a particular ehemieal 
substance, I assert that the production volume of the chemical substance for 
the plant site  identified in block III is confidential.
f .  By checking the box under "Corporation" for a particular chemical sub­
stance, I assert that the link of this chemical substance to the corporation 
identified in block II is confidential because the corporation is not known to 
the public as a manufacturer, importer, or processor of this particular chem­
ical substance for commercial purposes.
g. By checking the box under "Plant Site" for a particular chemical sub­
stance, I assert that the link of this chemical substance to the plant site 
identified in block III is confidential because i t  is not known- to the public 
that the particular chemical substance is manufactured, imported, or processed 
for commercial purposes at this particular plant site.

General statement
For ALL of the claims I have asserted by cheeking any of the boxes under "Con­
fidentiality Claims" the following statements are true:

1. He have taken reasonable measures to protect the confidentiality of the 
information, and we intend to continue to take such measures.
2. The information is not, and has not been, reasonably Obtainable without 
our consent by other persons (other than governmental bodies) by use of legi­
timate means (other than discovery based on a showing of special need in a 
judicial or quasi-judicial proceeding).
3. The information is  not publicly available elsewhere.
4. Disclosure of the information would cause substantial harm to our com­
petitive position.
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U.S. Environmental Protection Agency 
Chemical Substance Inventory Report 

Section 8(a) and (b) — Toxic Substances Control Act 
(15 U'.S.C. 2607)
-Instructions-

Form Cs Chemical Substance Whose Identity is Claimed Confidential or 
Whose CAS Registry Number is Unknown

Form C may only be used to report, for the Toxic Substances Control Act (TSCA) 
Section 8(a) and Section 8(b) Inventory, a chemical substance whose identity as 
commercial chemical substance is claimed confidential or whose Chemical Abstract 
Service (CAS) Registry Number is unknown. Chemical substances which appear in the 
TSCA Candidate List of Chemical Substances should be reported using Form A. Chemical 
substances with known CAS Registry Numbers but which do not appear in the TSCA 
Candidate List of Chemical Substances should be reported using Form B.

Before completing this form, carefully read the inventory reporting regulations 
published in final form in the FEDERAL REGISTER and which also appear in the Code 
of Federal Regulations, Chapter 40, .Part 710 (40CFR 710). After completing and 
signing this form, retain the last copy and send the remainder to:

U.S, Environmental Protection Agency 
Office of Toxic Substances 

•P.O. Box
Columbus, Ohio 43210

EPA w ill acknowledge receipt of the forms to the addressee identified in block III. 
TYPE, OR USE BLACK BALL POINT PEN (Press Firmly).
BLOCK I. CERTIFICATION STATEMENT AND SIGNATURE:

The certification statement should be signed by a person authorized by the 
company to sign o ffic ia l documents for the company. I f  a trade association 
reports on behalf of one or more persons, a duly authorized o ffic ia l of the 
trade association should siqn the form. I f  an importer elects to have his 
foreign supplier/manufacturer complete block V of this form, the importer 
must, nevertheless, sign the form, and a duly authorized o ffic ia l of the 
foreign supplier/manufacturer (identified in block IV) must sign in the 
space below the importer's signature.
DATE: Enter the month, day,* and year that the form was signed.
NAME AND TITLE: Enter the name and t it le  o f the person, who signed the form.

BLOCK II . CORPORATION:
Enter the complete name o f the domestic corporation of which the plant site  
identified in block III is a part or, i f  that corporation is  controlled by 
another domestic corporation, enter the complete name of the controlling 
corporation. I f  the plant site is owned by an unincorporated entity, enter 
the company name. A trade association should enter its  complete name.

BLOCK III . COMPANY NAME AND PLANT SITE ADDRESS:
Enter the company name and address of the plant where the chemical substances 
identified in block V are manufactured or processed. An importer should enter 
his company name and business address. A trade association should enter its 
name and headquarters address.

BLOCK IV. PRINCIPAL TECHNICAL CONTACT(S):
Enter the name, address, and telephone number (including area code), o f the 
person(s) whom EPA may contact for clarification of information submitted on 
this form. An importer electing to have his foreign supplier/manufacturer 
complete block V, should enter the name and address of the foreign supplier/ 
manufacturer.

BLOCK V. CHEMICAL SUBSTANCE WHOSE IDENTITY IS CONFIDENTIAL and/or
CAS REGISTRY NUMBER IS UNKNOWN
A. SPECIFIC CHEMICAL NAME: Indicate whether the chemical substance 

proposed for inclusion in the inventory fa lls  within class 1 or 2, 
described as follows:
Class 1 chemical substances are distinct chemicals which can Joe 
represented by definite structural diagrams. For a class 1 
chemical substance, propose, i f  possible, a systematically 
derived name that uniquely defines the chemical species. Also 
provide synonyms known to you, other than trademarks, by which 
the chemical substance is commonly known.
Class 2 chemical substances are those which can not be named by a 
class 1^description. For a class 2 chemical substance, propose a 
name which is as descriptive of the substance as possible. Also provide synonyms known.

B. ACTIVITY: Check the appropriate box(es) to indicate-whether you 
import, manufacture, or process the chemical substance at the 
plant site identified in block III . Check as many bokes ns. 
applicable.
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C. PRODUCTION VOLUME: As specified below, make the appropriate entry * 
in the blank provided for "Production Volume". Quantities should 
be entered in pounds and be expressed accurate to two (2) s ign ifi­
cant figures (for example, report 175,411 as 180,000> or 2,550 as 2,(00).
1. Manufacturers and Importers: Enter the quantity manufactured and/or 

imported during calendar year 1976: except that (i> i f  there was no 
manufacture or importation during 1976, enter the quantity projected 
for manufacture and/or for importation during calendar year 1977, or 
(ii)  i f  there was no manufacture during 1976 or 1977, enter the 
quantity manufactured or imported during calendar year 1975, or ( i i i )  
i f  you did not manufacture or import the chemical substance since 
January 1, 1975, enter the average annual quantity distributed in com­
merce since that date.

2. Processors: I f  you only processed the chemical substance since January 1, 
1975, make no entry.

3. Trade Associations: The estimated aggregate quantity manufactured by 
your member companies during calendar year 1976 may be entered.

D. CONFIDENTITALITY CLAIMS:
Enter checks in the appropriate boxes to indicate which information is 
claimed confidential. Trade associations are not permitted to make any 
confidentiality claims.
1. By checking the box under "Chemical Identity” for the substance 

reported, you assert that the chemical identity of the particular 
substance on the TSCA inventory is  confidential. Enter the CAS 
Registry Number (including hyphens), i f  known. Check one or more 
of the justification statement boxes which refer to statements 
appearing on the back of this form under Item 1. These statements 
explain the reasons for asserting the identity to be confidential.
EPA must know the reason for asserting the identity to be 
confidential.
In addition, provide a generic name for inclusion on the Inventory 
which is only as generic as necessary to protect the confidential 
identity of the particular chemical substance.

2. By checking the box under "Manufacture" for a particular chemical 
substance, you assert that the fact that you manufacture the 
chemical substance at the plant site  identified in block XXX for 
commercial purposes is  confidential.

3. By checking the box under "Process” for a particular chemical 
substance, you assert that the fact that you process the chemical 
substance at the plant site  identified in block XXX for commercial 
purposes is  confidential.

4. By checking the box under "Import" for a particular ehemieal 
substance, you assert that the fact that you import the chemical 
substance for commercial purposes is  confidential.

5. By checking the box under "Site-Limited* for a particular ehemieal 
substance, you assert that the fact that the chemical substance is  
not distributed for commercial purposes outside o f  the manufacturing 
site  identified in block XXX is  confidential.

6. By checking the box under "Production Volume" for a particular 
chemical substance, you assert that the production volume of the 
chemical substance for the plant s ite  identified in block XXX is  
confidential.

7. By checking the box under "Corporation" for a particular ehemieal 
aubstanee, you assert that the link of this particular chemical 
substance to the corporation identified in block XX is confidential 
because the corporation is  not known to the public as a manufacturer, 
importer, or processor o f this particular chemical substance for 
commercial purposes.

8. By checking the box under "Plant Site" for a particular ehemieal 
substance, you assert that the link of this ehemieal substance to 
the plant s its  identified in block XXX is  confidential because i t  
is  not known to the public that the particular chemical substance 
is  manufactured, imported, or processed for commercial purposes at 
this particular plant s ite .

E. STRUCTURAL AND SUPPLEMENTAL INFORMATION
For Class 1 chemical substances, provide a structure diagram indieating 
the atoms and the nature of the bonds joining the atoms. Steréochemistry, 
i f  known, and ionic charges should be shown. Xn addition, provide a 
molecular formula which is an inventory of the kinds and numbers of atoms 
present in the molecule without regard to- how the atoms are bonded.
Fox class 2 chemical substances, describe, in the form of a reaction scheme, 
the final reaction sequence used to produce the reported ehenica) substance. 
Such descrintion should identify a ll immediate precursor substance(s) and the 
nature of the reaction. All reactants should be identified bv their CAS Regis­
try Numbers, i f  known. Xn addition, provide, to the extent possible, a partial 
structural diagram.
Supplemental instructions for the proper identification o f chemical 
substances is provided in Appendix A of the inventory reporting regula­
tions (40 CFR 710)
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U.S. E N V IR O N M EN TA L P R O TE C TIO N  A G E N C Y  
C H E M IC A L  S U B S TA N C E  IN V E N TO R Y  REPORT 

(Section 8 (a) and (b) Toxic Substance Control A c t 15 U S C  2607)

FORM

c
'• C ^ '^ C A ^ O N  STATEMENT-; I hereby certify that ID the. chemical substance identified below has bean manufactured.

*H ,r P ° M  *,nc* Jenuary 1, 1978, and can be reported for the inventory (40 CFR 710): 
Wall Wformation provided on this form is complete and accurate: and 131 the confidentiality statements sppearing on the beck of- 

“  *° ■? Wormatloi» for which 1 am assarting a confidentiality claim. J agree to permit access to. and the 
copying of. recorde by a duly authorised representative of the EPA Administrator to document any information hare reported.

SIGNATURE DATE (MO..DAY.YEAR) NAME ft TITLE (TYPE OR PRINT)

MID II. CORPORATE NAME

Ili. PLANT SITE: NAME & AODRESS 
Neme 1 ............................... ...  i • . . ......................................

IV. PRINCIPAL TECHNICAL CONTACTIS)
4 '

Zip l i .......... 1

o
2
s
O Is. o

V. CHEMICAL SUBSTANCE WHOSE IDENTITY IS CONFIDENTIAL AND/OR CAS REGISTRY NUMBER IS UNKNOWN

A. SPECIFIC CHEMICAL NAM E; □  C LA SSI □  CLASS 2

B. A C TIV ITY : □  MANUFACTURE

C. PRODUCTION VOLUME: -

□  PROCESS □  IMPORT □  SITE LIMITED

D. CONFIDENTIALITY C LAIM S:

(1 )  CHEMICAL IDENTITY □

JUSTIFICATION STATEM ENTS (OVER) A D  B Q  C □

CAS REGISTRY NUMBER (IF KNOW N)__________________

PROPOSED GENERIC N A M E ___________________________

CONFIDENTIALITY CLAIMS >/
EPA
USE

(2) M ANUFACTURE
(3IPROCESS
(4IIM P O R T

(S)SITE LIMITED
(^P R O D U CTIO N  VOLUM E
(^C O R P O R A TIO N
(S) PLANT SITE

E. In the space provided below provide structural & supplemental information to aid in the specific 
identification of the chemical substance:

EPA NO.
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CONFIDENTIALITY STATEMENTS 
{For Chemical Substance Inventory Report Form C]

By signing the statement appearing in'fclock X of this form« the person signing the 
form certifies that the following statements are true for a ll information on this 
form that has been claimed as confidential by checking one or more of the boxes 
under the heading "Confidentiality Claims" or the box entitled "Chemical identity."

1. By checking the box entitled "Chemical Identity," I assert that the 
chemical identity of this chemical substance is confidential for one or more 
the of the following reasons (as indicated by a check by the appropriate 
statement or statements)t

A. / “7 This chemical substance is known to exist; however, no one
knows that this chemical substance is being manufactured, imported, 
or processed for commercial purposes. I f  our competitors knew that 
this chemical substance is  being manufactured, imported, or proces­
sed for commercial purposes, i t  would show them that the chemical 
substance has commercial potential and might lead them into research 
concerning its  use. No one knows that this chemical substance has 
commercial possibilities except us to the best of our knowledge.

8, /~7 This chemical substance is known to exist; however, no one
knows that this chemical substance is  being manufactured, imported, 
or processed for commercial purposes. I f  our competitors knew that 
this substance is  being manufactured, imported, o f  processed for 
commercial purposes, they would immediately conclude that we had 
reported i t .  The fact that we manufacture, import, or process this 
chemical substance for commercial purposes is confidential.

C. 7*7 This chemical substance is  not known to exist. If our competi­
tors knew that this chemical substance does exist and that i t  is 
manufactured, imported, or processed for commercial purposes, it  
would show them that the chemical substance has commercial potential 
and might lead them into research concerning its  use. No one knows 
that this chemical substance has commercial possibilities except us 
to the best of our knowledge.

2. By checking the box under "Manufacture” for a particular chemical sub­
stance, I assert that the fact that we manufacture the chemical substance at 
the plant site  identified in block III site for commercial purposes is con­
fidential.
3. By checking the box under "Process" for a particular chemical substance,
I assert that the fact that we process the chemical substance at the plant 
site identified in block III for commercial purposes is confidential.
4. By checking the box under "Import" for a particular chemical substance, I 
assert that the fact that we import the chemical substance for commercial 
purposes is  confidential.
5. By checking the box tinder "Site-Limited" for a particular chemical 
substance, I assert that the fact that the chemical substance is not dis­
tributed for commercial purposes outside of the manufacturing site identified 
in block III is  confidential.
6. By checking the box under "Production Volume" for a particular chemical 
substance, I assert that the production volume of the chemical substance for 
the plant site identified in block III is confidential.
7. By checking the box under "Corporation" for a particular chemical sub­
stance, I.assert that the link of this chemical substance to the corporation 
identified in block III is  confidential because the corporation is not known 
to the public as a manufacturer, importer, or processor of this particular 
chemical substance for commercial purposes.
S. By checking box under "Plant Site" for a particular chemical substance,
1 assert‘that the link of this chemical substance to the plant site identified 
in block III is confidential because i t  is not known to the public that the 
particular chemical substance is manufactured, imported, or processed for 
commercial purposes at this particular plant site .

General Statement
For ALL of the daims X have asserted by checking any of the boxes under "Confi­
dentiality Claims" or the box entitled "Chemical Identity" the following statements 
are true:

1. We have taken reasonable measures to protect the confidentiality of the 
information, and we intend to continue to take such measures.
2. The information is  not', and has not been, reasonably obtainable without 
our consent by. other persons (other than governmental bodies) by use of legit­
imate means (other than discovery based on a showing of special need in a 
judicial or guasi-judicial proceeding).
3. The information is not publicly available elsewhere.
4. Disclosure of the information would cause substantial harm to our compet­
itive  position.
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U.S. Environmental Protection,Agency 
Voluntary Product Trademark Report 

(In conjunction with the Toxic Substances Control Act 
Chemical Substance Inventory Reporting)

Instructions
Form D: Product Trademarks

Form D may be used by manufacturers and importers of trademarked products to 
report their product trademarks. I f  such products contain chemical substances 
which are permitted to be reported for the Toxic Substances Control Act (TSCA). 
Section 8(a) and Section 8(b) Chemical Substance Inventory by the inventory re- 
porting regulations (40 CFR 710). the manufacturer or importer must certify that 
those chemical substances have been reported. Form 0 may not be used to report 
chemical substances. Chemical substances must be reported using Chemical Substance 
Inventory Report Forms A. B, or C. whichever is applicable.

From reports voluntarily submitted using Form 0, EPA will compile and publish 
a Product Trademark List in conjunction with the TSCA Chemical Substance Inventory. 
The l is t  will serve primarily two purposes, r irst, it  will allow manufacturers and 
importers of trademarked products to assure customers that all reportable chemical 
substances contained in their products appear in the TSCA Chemical Substance Inven­
tory. Second, processors and users.who may add chemical substances to the Inventory 
during a special 120-day reporting period following its publication, w ill be able 
to consult both the Inventory and the Product Trademark List to determine i f  the 
chemical substances they process or use have been reported.

Before completing this form, carefully read the inventory reporting regulations 
as published final in the FEDERAL REGISTER and which also appear in the Code of 
Federal Regulations. Chapter 40. Part 710 (40 CFR 7101. After completing and 
signing this form, retain the last copy and send the remainder to:

0.5. Environmental Protection Agency 
Office of Toxic Substances

P.O. Box ____
Columbus. Ohio~~?3210

EPA will acknowledge receipt of the form to the addressee identified in block li o f the form.

TYPE OR USE A BLACK BALL POINT PEN (Press Firmly).
BLOCK I . CERTIFICATION STATEMENT AND SIGNATURE:

The certification  statement must be signed by a person authorized by the 
company to sign o ffic ia l documents for the company. By signing the statement, 
you certify for each product trademark listed in block iv that a ll chemical 
substances permitted to be reported under the Toxic Substances Control Act 
Section 8(b) inventory reporting regulation (40 CFR 710) which comprise that 
trademarked product have been reported by someone for inclusion on the Chemical Substance Inventory.

BLOCK II. CORPORATE NAME AND ADDRESS:
Enter the complete name and address of the domestic corporation which 

manufactures or imports the trademarked products. For unincorporated entities, 
enter the company name and address.

BLOCK III. PRINCIPAL TECHNICAL CONTACTtS) :
Enter the name, address, and telephone number tincluding area-code) of 

the person(s) whom EPA may contact for clarification of information submitted 
on this form.

BLOCK XV. PRODUCT TRADEMARKS:
List the trademarks for products which you manufacture or import. Trade* 

marks which cover a line of products may be listed in aggregated form i f  the 
certification  statement is true for a ll products within that line.
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U.S. ENVIRONMENTAL PROTECTION AGENCY 
VOLUNTARY PRODUCT TRADEMARK REPORT 

(In conjunction with the Toxic Substances Control A ct Chemical Substance Inventory reporting)

UMETTO.'

FORM

D
I* CERTIFICATION STATEMENT: I hereby certify that each trademark Rated below identifies a product which I manufacture or 

Import and that ell component chemical substances that are permlned to be reported for the inventory 140 CFR 710) have been 
reported. I agree to permit access to, and the copying of, records, by a duly authorized representative'of the EPA 
Administrator to document any information here reported.

SIGNATURE DATEIMOmDAY.YEARI NAME »TITLE(TY PE OR PRINT)

II. CORPORATION: NAME »  ADDRESS 
Name 1 

Addresss
o  IU. O

■ > ■

City 1_ 
Zip ]_

StateT-J

III. PRINCIPAL TECHNICAL C O N TA CTS)

IV. PRODUCT TRADEMARKS --------------------------------------------------------------------------- "---------

No PRODUCT TRADEMARKS No. / No PRODUCT TRADEMARKS No.

1 1 J 29 29

2 2 / 30 30

3 3 ; 31 31

4 4 32

6 : 3? *  ^ 33

6 i v
34

7 35 35

8 8 \c &  ----------------------- 36

9 W i 37

10
------------------------ !__________________________ i A

^0 38 38

11
______________________  o ° 11 39 39

12 12 40 40

13 13 41 41

14 14 42 42

15 15 43 43

16 16 44 44

17 17 45 45

18 18 46 46

19 19 47 47

20 20 48 48

21 21 / 49 49

22 22 ; 50 50

23 23 i 51 51

24 24 ; 52 52

25 25 ' 53 53

26 26 / 54 54

27 27 i 55 55

28 28 / 56 56

EPA NO.

[PR Doc.77-28738 Piled 9-30-77;8:45 am]

FEDERAL REGISTER, VOL. 42, N O . 191— M O ND AY, OCTOBER 3, 1977



MONDAY, OCTOBER 3, 1077
PART VI

DEPARTMENT OF 
HEALTH, 

EDUCATION, 
AND WELFARE

Office of Education

VOCATIONAL 
EDUCATION, STATE 
PROGRAMS AND 
COMMISSIONER’S 
DISCRETIONARY 

PROGRAMS



RULES AND REGULATIONS53822

[4 1 1 0 -0 2  ]
Title 45— Public Welfare

CHAPTER I— OFFICE OF EDUCATION, 
DEPARTMENT OF HEALTH, EDUCA­
TION, AND WELFARE

STATE ADMINISTERED PROGRAMS AND 
COMMISSIONER'S DISCRETIONARY 
PROGRAMS

AGENCY: Office of Education?-HEW. 
ACTION : Final regulations.
SUMMARY: These regulations imple­
ment the Vocational Education Act of 
1963 as completely revised by the Educa­
tion Amendments of 1976. The regula­
tions cover both the State administered 
programs and the Commissioner’s dis­
cretionary programs. Generally, the reg­
ulations are designed to assist States to 
improve planning in the use of all re­
sources for vocational education and to 
overcome sex discrimination in voca­
tional education. Also, the regulations 
permit consolidation of programs to pro­
vide greater flexibility to the States in 
conducting vocational education pro­
grams.
EFFECTIVE DATE : Pursuant to section 
431(d) of, the General Education Pro­
visions Act, as amended (20 U.S.C. 1232
(d) ), these regulations have been trans­
mitted to the Congress concurrently with 
their publication in the F ederal R egis­
ter. That section provides that regula­
tions subject thereto shall become effec­
tive on the forty-fifth day following the 
date of such transmission, subject to the 
provisions therein concerning Congres­
sional action and adjournment.
FOR FURTHER INFORMATION CON­
TACT:

Ms. Juliette Lester, Chair of the Regu­
lations Task Force, Bureau of Occu­
pational and Adult Education, Room 
5002, Regional Office Building No. 3, 
7th and D Streets SW., Washington, 
D.C. 20202 (202-245-3465),

SUPPLEMENTARY INFORMATION : 
R ulemaking H istory 

The Office of Education has been vi­
tally concerned about the need for in­
tensive public participation in the devel­
opment of these regulations because of 
the substantial impact Pub. L. 94-482 will 
have on the administration and opera­
tion of vocational education programs 
throughout the nation. The major steps 
and activities involved in carrying out-, 
these public participation objectives are 
set forth below.

After the Act was passed the Commis­
sioner published in the F ederal R egister 
(41 FR 49742) a Notice of Intent to Issue 
Regulations (NOI) on November 10,1976. 
This NOI contained a comprehensive 
overview of the Act and set forth fifteen 
substantive issues needing clarification in 
the regulations. After publication of the

NOI, a 65-day comment period followed, 
during which public comment was so­
licited. Between November 22, 1976 and 
January 15, 1977, public meetings were 
held in each State to discuss the issues 
raised in the NOI and any other relevant 
issues. Approximately 6,000 people at­
tended these 66 meetings. Also, during 
this 65-day comment period, over 600 
letters and telephone calls were received 
in response to the NOI from a wide va­
riety of commenters. At the end of this 
initial comment period, all comments 
and suggestions received were analyzed 
and the proposed regulations were 
drafted to reflect this public participa­
tion.

The Notice of Proposed Rulemaking 
(NPRM) was published in the F ederal 
R egister at 42 F R  18542 on April 7,1977. 
In addition to the proposed regulations, 
the NPRM also contained in the pre­
amble an overview of the regulations. A 
30-day comment period followed publi­
cation of the NPRM. A press release from 
the Office of Education was sent to ap­
proximately 450 local organizations and 
newspapers announcing the publication 
of the NPRM and the schedule for the 
public meetings. Public meetings were 
conducted in the ten HEW regional cities 
from April 20 through April 29. Letters 
of invitation were sent to approximately
10,000 individuals and organizations. Ed­
ucators, administrators, consumers of the 
program, and members of the general 
public attended these meetings and pre­
sented formal statements. In addition, 
almost 700 letters were received contain­
ing comments, criticisms, recommenda­
tions, and questions on nearly every sec­
tion of the proposed regulations. These 
comments came from diverse groups and 
individuals, including State and local ed­
ucators and administrators, women’s 
groups, and a large number of vocational 
students and teachers. This massive 
amount of public input was analyzed 
during the development of the final reg­
ulations. A summary of the comments re­
ceived and the responses to these com­
ments are set forth in this preamble.

Although the final regulations have 
been significantly affected by intense 
public involvement, the Office of Educa­
tion sees the development of regulations 
implementing the Vocational Education 
Aet as being an evolutionary process 
which will continue over a period of sev­
eral years. The actual impact and con­
sequences of the statutory provisions and 
problems which States and local educa­
tional agencies may have in implement­
ing these provisions are not known at 
the present time. Therefore, the public 
is encouraged to continue to submit their 
views on these regulations, and the Of­
fice of Education will amend and revise 
the regulations in the future as need and 
experience dictate.
OVERVIEW OF THE REGULATIONS 
Part 104— State Administered Programs

STATE A D M I N I S T R A T I O N

Any State which desires to receive 
funds under the Act must designate a 
State board to be the sole State agency

responsible for the administration of pro­
grams under the Act (§ 104.31). This 
board may delegate any of its responsi­

bilities (§ 104.33) except those listed in 
§ 104.32 (a) to (d ). The State must also 
assign full-time personnel to assist in re­
ducing sex discrimination and sex stereo­
typing in vocational education programs 
and activities throughout the State 
(§ 104.72). Each State is to expend 
$50,000 from the basic grant for this pur­
pose (§ 104.74).

Each State must establish a State ad­
visory council representing at least 20 
designated interests (§ 104.92). There 
must be an appropriate representation 
by sex, race, ethnicity, and geography on 
the council to effectively reflect the 
diverse interests and needs of the general 
public (§ 104.92(b)). The functions and 
responsibilities of the State advisory 
council are expanded to include identify­
ing manpower as well as vocational 
needs, commenting on the reports of the 
State Manpower Services Council, and 
providing technical assistance to local 
advisory councils (§ 104.93). The expen­
diture of funds made available to the 
council is to be determined solely by the 
council for carrying out its functions 
(§ 104.96),

Each local educational agency (LEA) 
and postsecondary institution receiving 
Vocational Education Act (VEA) funds 
through the State board must establish a 
local advisory council composed of mem­
bers of the general public to provide ad­
vice on job needs and relevancy of 
courses to those needs (§ 104.111).

Each State must also establish a State 
Occupational Information Coordinating 
Committee (SOICC) (§ 104.122). This 
SOICC must implement an occupational 
information system in the State which 
will meet the common needs for the 
planning for, and operation of, programs 
of the State board and of the adminis­
tering agencies under the Comprehen­
sive Employment and Training Act 
(§ 104.123).

P L A N N I N G

To be eligible to receive funds, a State 
must maintain on file with the Com­
missioner a general application contain­
ing twelve assurances covering a broad 
range of administrative and fiscal 
matters (§ 104.141). This application in­
cludes the assurance that the State will 
give priority, in distributing funds, to (1) 
economically depressed areas and areas 
with high unemployment rates which are 
unable to meet the vocational needs of 
these areas without Federal assistance, 
and to (2) programs which are new to 
the areas to be served and which meet 
new and emerging manpower needs. The 
State must also use as the two most im­
portant factors in distributing funds to 
local educational agencies (1) the rela­
tive financial ability to provide needed 
services and (2) the relative concentra­
tion of low-income populations within 
such agencies. In the case of other eligi­
ble recipients, the State must use, as the 
two most important factors, the recipi­
ent’s relative financial ability to provide 
needed services and the relative concen­
tration of students it serves who impose
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higher than average costs (e.g. handi­
capped, disadvantaged, those with 
limited English-speaking ability).

The State must submit to the Commis­
sioner a five-year State plan by July 1, 
1977 for fiscal years 1978 through 1982 
and—a second five-year State plan on 
July 1, 1982 for fiscal years 1983 through 
1987 (§104.161).

In formulating the plan, the State 
board is to involve actively a representa­
tive of the State agencies for secondary 
education, postsecondary vocational edu­
cation, community and junior colleges, 
and institutions of higher education. 
The State board must also involve repre­
sentatives from local school boards, voca­
tional teachers, local school administra­
tors, the State Manpower Services Coun­
cil, the State agency for Comprehensive 
Postsecondary Education Planning, and 
the State advisory council (§ 104.162). 
The State board and these designated 
representatives must meet at least four 
times during the planning year 
(§ 104.163). If these representatives 
are not able to agree on the contents of 
the State plan, the State board is re­
sponsible for reaching a final decision 
(§ 104.164). In this event, the State 
board must include in the plan the 
recommendations rejected by the State 
board and the reason for each rejection. 
Any dissatisfied agency may appeal the 
State board’s decision to the Commis­
sioner (§ 104.281). The Commissioner 
will then decide whether that State plan 
is supported by substantial evidence, as 
shown in the State plan, and will best 
carry out the purposes of the Act 
(§ 104.288).

The five-year State plan must contain 
the procedures for carrying out certain 
assurances of the general application 
(§ 104.182) and the specific program 
provisions described in § 104.183 through 
§ 104.188. These provisions include an 
assessment of employment opportunities 
in the State (§ 104.183), the goals the 
State will seek to meet employment needs 
(§ 104.184), the planned funding to meet 
employment needs (§ 104.185), the in­
tended uses of funds to meet specific pro­
gram needs (§ 104.186), the policies 
adopted by the State to eradicate sex 
discrimination (§ 104.187), and a de­
scription of the mechanism established 
for coordination between manpower, 
training programs and vocational educa­
tion programs (§ 104.188).

The planning process also includes the 
submission of an annual program plan 
(§ 104.202) and annual accountability 
report (§ 104.203). The procedural re­
quirements for developing the five-year 
plan are also applicable to the annual 
plan and accountability report but the 
number of required planning meetings 
is reduced to three (§ 104.205).

Even though the annual plan is essen­
tially an updating of the five-year plan, 
it must contain the proposed distribution 
of funds among eligible recipients. The 
additional requirements of the annual 
plan are described in §§ 104.221 and 
104.222. The content of the annual ac­
countability report fe described in 
§ 104.241.
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FISCAL REQUIREMENTS
Federal VEA funds must be used to 

share only in expenditures which are 
made in accordance with the assurances 
of the general application, five-year 
State plan and annual program plan 
(§ 104.301). The Federal share of ex­
penditures under the five-year State plan 
and annual program plan may not ex­
ceed 50 percent of the cost of carrying 
out the programs ( § 104.302).

The fiscal requirements for allowable 
expenditures for the national priority 
programs are described in § 104.304. At 
least 10 percent of the State’s allotment 
under section 102(a) of the Act is to be 
used to pay up to 50 percent of the costs 
of special programs, services, and ac­
tivities for the handicapped (§ 104.312) ; 
at least 20 percent of the State’s allot­
ment under section 102(a) of the Act is 
to be used to pay up to 50 percent of the 
costs of special programs, services, and 
activities for the disadvantaged, for per­
sons with limited English-speaking abil­
ity and for stipends for students with 
acute economic needs which cannot be 
met under other programs (§ 104.313) ; 
and at least 15 percent to pay up to 50 
percent of the cost of postsecondary and 
adult programs, services, and activities 
(§104.314). The percentage of the 20 
percent set-aside which goes to persons 
with limited English-speaking ability is 
equivalent to the proportion such per­
sons age 15-24 are to the entire popula­
tion of the State in the same age bracket 
(§ 104.313).

The Federal share for State adminis­
tration of the five-year State plan and 
annual program plan, from funds allot­
ted to the State under section 102(a) 
of the Act, is up to 50 percent of the 
cost of administration of the plans 
(§ 104.306). The Federal share in fiscal 
year 1978 is up to 80 percent and in fiscal 
year 1979 the Federal share is up to 60 
percent. The Federal share for the cost 
of local supervision and administration 
from funds available under section 102
(a) must be computed in accordance 
with either of the two methods set forth 
in § 104.307.

STATE EVALUATION
Each State must evaluate the effec­

tiveness of each funded program within 
a five-year period (§ 104.402). These 
evaluations must be in terms of the plan­
ning and operational processes, results of 
student achievement, results of student 
employment success and results of addi­
tional services that the State provides 
under the Act of special populations 
(§104.402). Programs which purport to 
impart entry level job skills are to be 
evaluated according to the extent to 
which program completers and leavers 
find employment in related occupations 
and are considered well-trained by their 
employers (§ 104.404).

BASIC GRANT
Each State shall use its basic grant, 

which is 80 percent of the funds allotted 
under section 102(a) of the Act, for the 
purposes described in § 104.502. These 
purposes include vocational education
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programs, work-study programs, coop­
erative vocational progams, energy edu­
cation programs, construction of area 
vocational education facilities, support 
of full-time personnel to eliminate sex 
bias, stipends for students who have 
acute economic needs which cannot be 
met by other programs, placement serv­
ices for students whose needs cannot be 
met by other programs, industrial arts 
programs, support services for women 
who enter programs designed to prepare 
individuals for programs traditionally 
limited to men, day care services for 
children of persons enrolled in voca­
tional schools, construction and opera­
tion of residential vocational schools, 
provision of vocational training through 
arrangements with private vocational 
training institutions and State and local 
administration. The scope and specific 
program requirements of each purpose 
are set forth in §§ 104.511 through 
104.634. This extensive list of programs, 
activities, and services has been con­
solidated into a single basic grant to al­
low the States to determine their own 
priorities for funding.
PROGRAM IMPROVEMENT AND SUPPORTIVE 

SERVICES
The State must use 20 percent of its 

allotment under section 102(a) of the 
Act for Subpart 3—program improve­
ment and supportive services (§ 104.701). 
Under program improvement and sup­
portive services, funds may be used for 
research programs (§ 104.705), exem­
plary and innovative programs (§ 104.- 
706), and curriculum development pro­
grams (§ 104.708). These programs are 
to be operated by research coordinating 
units (RCU) or are to be conducted by 
contracts awarded by the RCU (§ 104.- 
703). The State must develop a compre­
hensive plan of program improvement 
which includes the intended uses of 
funds and a description of the State’s 
priorities. Hie pertinent contract re­
quirements for research programs and 
for curriculum programs are described in 
§ 104.704. Exemplary and innovative 
programs must give priority to reducing 
sex bias and sex stereotyping in voca­
tional education (§ 104.706).

Not less than 20 percent of the funds 
reserved for program improvement and 
supportive services are to be used for 
guidance and counseling services which 
may include initiation and improvement 
of counseling services, counseling lead­
ing to greater understanding of educa­
tional and vocational options, provision 
of placement and follow-up services for 
vocational students and individuals pre­
paring for occupations requiring a bac­
calaureate or higher degree, training to 
help overcome sex-biased counseling, 
counseling in correctional institutions, 
counseling for persons of limited Eng­
lish-speaking ability, resource centers 
for out-of-school individuals, and lead­
ership for guidance and counseling per­
sonnel (§ 104.763).

The State may also use part of the 
funds reserved for program improve­
ment and supportive services for voca­
tional education personnel training 
(§ 104.771). Training may be provided to
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persons serving or preparing to serve in 
vocational education programs, includ­
ing teachers, administrators, supervisors, 
and vocational guidance and counseling 
personnel (§ 104.773).

Funds under program improvement 
and supportive services may also be used 
for grants to overcome sex bias and sex 
stereotyping (§ 104.791). The purpose of 
these grants is to support activities which 
show promise of overcoming sex bias and 
sex stereotyping in vocational education 
and may be in the areas of research, cur­
riculum development, or guidance and 
counseling (§ 104.793).

The State may also use part of the 
funds reserved for program improvement 
and support services for State and local 
administration (§§ 104.306 and 104.307).
SPECIAL PROGRAMS FOR THE DISADVANTAGED

Each State must use the funds allotted 
to it from the authorization under sec­
tion 102(b) of the Act for special pro­
grams of vocational education for dis­
advantaged persons in areas of high 
youth unemployment or school dropouts 
(§ 104.802) . The criteria of need and 
eligibility for disadvantaged persons are 
described in § 104.804. These projects for 
the disadvantaged may receive up to 100 
percent Federal support (§ 104.802).

CONSUMER AND HOMEMAKING
The State must also use the funds al­

lotted to it from the authorization 
under section 102(c) of the Act for pro­
grams of consumer and homemaking 
education (§104.901). The Federal 
share is 50 percent except in economi­
cally depressed areas where the Federal 
share is 90 percent (§ 104.906). One- 
third of the separate authorization is for 
economically depressed areas. Grants 
may be used for (1 ) educational pro­
grams that encourage males and females 
to prepare for combining homemaking 
and wage earning roles, develop curric­
ulum materials which encourage elimi­
nation of sex stereotyping, give greater 
consideration to needs in economically 
depressed areas, encourage outreach pro­
grams, prepare persons for the home­
maker role, emphasize consumer, nutri­
tion, and parenthood education (§ 104.- 
904) and (2) for ancillary services 
(§ 104.905).

An appendix containing definitions is 
added at the end of Part 105.

P art 105—Commissioner ’s 
D iscretionary Programs

PROGRAM IMPROVEMENT
Under this subpart the Commissioner 

is authorized to support projects of na­
tional significance for improvement of 
vocational education primarily through 
contracts and, in some cases, through 
grants (§105.101). The Commissioner 
may fund up to 100 percent of the cost 
of the following types of activities if 
they are found to be of national signifi­
cance: (a) Research projects; (b) ex­
emplary and innovative projects; (c) 
vocational curriculum development proj­
ects; (d) vocational guidance and coun­
seling programs; (e) vocational educa­
tion personnel training programs; and
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(f) grants to assist in overcoming sex 
bias and sex stereotyping (§ 105.104).

A grant applicant must be able to 
demonstrate a reasonable probability 
that the project will result in improved 
teaching techniques or curriculum mate­
rials that will be used in a substantial 
number of classrooms or other learning 
situations within five years after the ter­
mination date. Exemplary and innova­
tive projects must provide for appropri­
ate participation by nonprofit private 
school children (§ 105.109). Activities 
funded shall include contracts to convert 
job preparation curriculums prepared for 
use by the armed services to curriculums 
usable by the schools (§ 105.103).

CONTRACT PROGRAM FOR INDIAN TRIBES
The Commissioner will enter into con­

tracts with Indian tribal organizations 
at the request of Indian tribes to plan, 
conduct, and administer programs which 
are consistent with the Act and regula­
tions (§ 105.201). The sections of the In­
dian Self-Determination and Education 
Assistance Act of 1975 which are appli­
cable are set forth in § 105.202. The 
criteria for the selection of award re­
cipients are in § 105.211. Additional 
factors for declining to enter into a con­
tract are listed in § 105.212.
TRAINING AND DEVELOPMENT PROGRAMS FOR

VOCATIONAL EDUCATION PROGRAMS FOR
VOCATIONAL EDUCATION PERSONNEL
The Commissioner is to provide oppor­

tunities for full-time advanced study of 
vocational education, opportunities for 
certified teachers in other fields to be­
come vocational education teachers, and 
opportunities for persons in industry with 
skills in  fields for which there is a need 
for vocational educators to be so trained 
(§§ 105.302 and 105.431). Persons having 
two years of experience in vocational 
education or in comparable types of situ­
ations and who have a baccalaureate de­
gree may receive awards for use at the 
graduate level, in approved institutions 
of higher education ( § 105.304). Persons 
certified to teach in any field who have 
applicable vocational skills or persons 
employed in industry with similar skills 
may receive awards for use in approved 
teacher-training institutions (§ 105.311). 
The criteria for approving applications 
for leadership development awards are 
in § 105.309. The criteria for approving 
applications for certification fellowships 
are in § 105.443.
EMERGENCY ASSISTANCE FOR REMODELING

AND RENOVATING OF VOCATIONAL EDUCA­
TION FACILITIES
The Commissioner will make grants to 

urban and rural local educational agen­
cies which are unable to provide voca­
tional programs to meet existing man­
power needs because of the obsolescence 
of their facilities or equipment (§ 105.- 
501). Grants may be used to support 75 
percent of the cost of modernizing such 
facilities (100 percent in cases of extreme 
need) and the cost of changes necessary 
to comply with the Architectural Barriers 
Act (§ 105.506). The criteria for ap­
proving applications are set forth in 
§ 105.505.

BILINGUAL VOCATIONAL TRAINING
The Commissioner will make grants 

to support bilingual vocational training 
programs (§105.601), bilingual voca­
tional instructor training programs 
(§ 105.611), and programs for the devel­
opment of bilingual instructional mate­
rials (§ 105.621). The criteria to be used 
in reviewing applications for these three 
programs are set forth in §§ 105.606, 
105.616, and 105.626 respectively.

T echnical Amendments

On June 3, 1977, Pub. L. 95-40 was 
signed into law by the President. This 
Act makes several technical and miscel­
laneous amendments to provisions relat­
ing to vocational education contained in 
Title II of the Education Amendments 
of 1976, Pub. L. 94-482. As a result of 
the enactment of these Technical 
Amendments, certain revisions have been 
made to these final regulations.

In accordance with section 431(b) (2) 
(A) of the General Education Provisions 
Act it is the practice of the Office of 
Education to provide an opportunity for 
interested parties to take part in its rule- 
making process. However, a separate 
rulemaking procedure on these revisions 
to the regulations is unnecessary because 
these revisions to the regulations con­
form to the language of the Technical 
Amendments.

Furthermore, a separate rulemaking 
procedure on the revisions to the regula­
tions would be contrary to the public 
interest because it would prolong the 
effective date of the regulations and 
cause undue delay in the implementation 
of the vocational education State-admin­
istered program. Since the five year State 
plan and annual program plan are to be 
effective as of October 1, 1977, it is nec­
essary to have the publication of final 
regulations at this time.

The amendments contained in Pub. L. 
95-40, other than those merely typo­
graphical, are briefly summarized in the 
following paragraphs. (The numbered 
paragraphs do not correspond to the 
sequential order of the Technical 
Amendments.) In each instance in which 
a conforming change is made in the 
regulation, a citation to the regulation 
is given.

1. Use of Federal funds for State ad­
ministration is deleted from the au­
thorization of section 102(d) and is made 
an allowable use of funds under the au­
thorization of section 102(a). This 
amendment has the effect of removing 
the $25 million limitation on use of Fed­
eral funds for State administration 
which was contained in section 102(d). 
Instead, the State now has the fexibility 
to use whatever amount of Federal funds 
is necessary for prudent State adminis­
tration of vocational programs. Federal 
funds used for State administration, 
however, must be expended in accord­
ance with the State plan and the match­
ing requirements of section 111(a) (2). In 
addition, Federal funds used for State 
administration must be prorated between 
the amount available for basic grants in 
subpart 2 (80 percent) and program im­
provement and support services in sub-
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part 3 (20 percent). Although this divi­
sion will prevent administrative expenses 
from being disproportionately charged 
against a single program activity, it is 
not required that administrative person­
nel be distributed in an 80/20 ratio be­
tween subpart 2 and subpart 3 activities. 
Rather, the State may distribute its ad­
ministrative personnel in whatever pro­
portion best meets its needs. Section 
104.306 of the NPRM is rewritten to 
conf orm to these changes in the Act.

(2) Pub. L. 95-40 permits local ad­
ministrative and supervisory costs to be 
paid out of the State’s allotment under 
section 102(a). Federal funds used for 
local administration must also'be pro­
rated between subpart 2 (80 percent) 
and subpart 3 (20 percent).

Section 111(a) (1) (C)sets forth two 
methods for computing the Federal 
share. In the first case, the percentage 
of Federal funds used by an eligible re­
cipient for the costs of supervision and 
administration of vocational education 
programs may be no greater than the 
percentage of Federal funds used to sup­
port the total vocational education pro­
gram carried out by the eligible re­
cipient. For example, the total cost of 
the vocational education program of the 
eligible recipient is $100,000 and the Fed­
eral contribution to this eligible recipi­
ent is $25,000 or 25 percent of the total. 
If local administrative costs are $10,000, 
then up to 25 percent of this amount 
or $27500 may be charged against the 
Federal funds.

The second method allows up to 50 
percent of the costs of supervision and 
administration to be charged to Federal 
funds provided that State funds match 
Federal funds dollar for dollar. State 
funds used to match Federal funds must 
be specifically made available for the 
purpose of local administration. For 
example, if the total cost of local ad­
ministration is $10,000, then up to $5,000 
may be charged to Federal funds as long 
as the State contributes the same 
amount from a specific State appropria­
tion.

Both methods for computing local ad­
ministrative costs are contained in a new 
regulation, § 104.307.

(3) Section 110 of the Act is amended 
to allow for the cost of all programs, 
services, and activities listed in subpart 
2 (section 120) and subpart 3 (section 
130) to be applied against the minimum 
percentages for the national priority 
programs (i.e. handicapped, disadvan­
taged, and postsecondary). Previously, 
the cost of vocational education pro­
grams as defined in section 195 was the 
only allowable use of funds to meet the 
section 110 minimum percentage require­
ment. In addition, the amendments re­
move an ambiguity in the Act by ap­
plying the three minimum percentages 
for the national priority programs di­
rectly against the section 102(a) au­
thorization. Sections 104.303 and 104.304 
are revised to conform to these statutory 
changes.

(4) Section 120 of the Act is amended 
to authorize the use of Federal funds
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for vocational training through private 
vocational training institutions. Ar­
rangements may be made with these in­
stitutions if they can make a significant 
contribution to attaining the objectives 
of the State plan, and can provide sub­
stantially equivalent training at a lesser 
cost, or can provide equipment or serv­
ices not available in public institu­
tions. The definition of “private voca­
tional training institutions” is added to 
section 195 of the Act. Sections 104.502 
and 104.514 are amended accordingly. 
The new definition is added to Appen­
dix A to these regulations.

(5) Sections 132 and 133 of the Act are 
amended to clarify that the State’s re­
search coordinating unit shall be re­
sponsible for coordinating exemplary 
and innovative programs (section 132) 
and curriculum programs (section 133) 
as well as research programs in section 
131.

(6) Substantive changes are made to 
the section 103(a) (1) (B) responsibilities 
for the Bureau of Indian Affairs (BIA). 
First, the amendments require BIÀ, be­
ginning in fiscal year 1979, to expend an 
amount which is equal to the amount 
available to the Commissioner for the 
Indian contract program for vocational 
education programs, services, and activi­
ties. BIA must expend not less than the 
amount expended during the prior year 
on these programs. In addition, the Com­
missioner of Education and the Commis­
sioner of Indian Affairs will jointly pre­
pare a plan for the expenditure of the 
funds and for the evaluation of programs 
assisted under this part. The Commis­
sioner (OE) will assume responsibility 
for the administration of the program 
with the assistance and consultation of 
the Bureau of Indian Affairs. BIA is no 
longer deemed a State board. Accord­
ingly, the reference in § 105.214 in the 
NPRM to BIA being deemed a State 
board is deleted.

(7) The Technical Amendments amend 
the eligibility provision for Indian tribes 
to participate in the contract program. 
Section 103(a)(1)(B) extends the au­
thority of the Commissioner to contract 
for vocational programs with any In­
dian tribe which is eligible to contract 
for administration of programs under 
the Indian Self-Determination Act, 
rather than just those tribes which have 
actually contracted under that Act. The 
corresponding change is made to § 105.- 
205.

(8) The Amendments include the 
Northern Mariana Islands as a State for 
the purpose of the Vocational Educa­
tion Act and also include the Northern 
Mariana Islands with the other outlying 
areas for determination of allotment 
ratios under the Act.

(9) Section 105(d) (4) (A) is amended 
to require State advisory councils on 
vocational education to assess the ex­
tent to which special education pro­
grams as well as vocational education 
and manpower programs are meeting 
the needs of the State. Section 104*93 (f) 
of the regulations is amended to reflect 
this additional responsibility in relation 
to special education.
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(10) Section 105(f)(1) is amended to 
require that appropriations for the State 
advisory councils are to be allocated 
under the allotment method contained 
in section 103(a) (2).

(11) The Technical Amendments cor­
rect an error in section 111(a)(1)(C) 
which contains the authority for 100 
percent Federal funding. Former refer­
ences to sections 122(f), 133(b) ,and 140 
are' deleted and references to sections 
122(f), 132(b) and 140(b)(2) are in­
serted. The result is that cooperative 
vocational education programs, exem­
plary programs, and special programs 
for the disadvantaged, when they in­
clude students from nonprofit private 
schools, may be supported with up to 
100 percent Federal funding. Section 
104.305 of the regulations conforms to 
these amendments.

(12) Section 111(a) of the Act is 
amended by adding a new subparagraph
(3) to clarify the Commissioner’s au­
thority to pay, from the amount avail­
able to each State under the section 
102(d) allotment, an amount up to 100 
percent of the cost of planning and 
evaluation activities authorized under 
section 102(d).

(13) The section 111(a)(2)(B) pro­
vision which allows the Federal share 
of State administration in fiscal year 
1978 to be in excess of 80 percent if the 
State has over matched the Federal 
funds by ten to one is amended. The de­
termination year is changed from fiscal 
year 1977 to the latest fiscal year foy 
which reliable data are available. Sec­
tion 104.306(c) of the regulations con­
forms to this amendment.

(14) The noncomminglint require­
ment in the cooperative vocational edu­
cation program (section 122(g)) is 
amended in order to clarify that the non­
commingling requirement applies only 
to those funds used for programs involv­
ing students in nonprofit private schools. 
Subsection (e) of the new § 104.533' pro­
hibits the commingling of Federal, State, 
and local funds for programs which in­
clude students enrolled in nonprofit 
private schools.

(15) The clerical error in the language 
of section 134(a) concerning the use of 
funds for the eight guidance and coun­
seling activities is corrected. Whereas 
the provision previously appeared to re­
quire section 134 funds to be used for all 
eight activities, the correction makes it 
clear that funding shall be for one or 
more of these activities.

(16) Section 161(a) (3) (A) is amended 
by delaying for one year the date the 
national vocational education data re­
porting and accounting system is to be 
in full operation.

(17) The implementation date for the 
occupational information data system in 
section 161(b) (1) is delayed for one year 
to September 30, 1978.

(18) Two changes are made to the 
section 162 authority governing the Na­
tional Advisory Council on Vocational 
Education. First, this section restores the 
authority to the Council to accept gifts 
if the acceptance of such gifts will better 
enable the Council to carry out its func-
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tions. Secondly, the section makes clear 
that the Council is to review special edu­
cation programs as well as vocational ed­
ucation and manpower programs.

(19) The statutory definition of 
“handicapped” is amended to conform 
the definition to that used in the Educa­
tion of the Handicapped Act. Persons 
with specific learning disabilities are now 
included under the definition. Also, the 
term “orthopedically impaired” is sub­
stituted for the term “crippled.” Corre­
sponding changes are made to the defini­
tion of “handicapped” in Appendix A of 
the regulations.

(20) Pub. L. 95-40 also amends section 
107(b)(4) of the Comprehensive Em­
ployment and Training Act of 1973 
(CETA). The amendment requires the 
National Commission on Manpower Pol­
icy and the State Manpower Services 
Councils to review the extent to which 
special education programs as well as 
vocational education and manpower 
programs represent a coordinated ap­
proach to the employment and training 
and vocational education needs of the 
nation.

(21) Finally, Pub. L. 95-40 makes cer­
tain amendments to section 523 of the 
Education Amendments of 1976. The 
amendments delay for one year the final 
submission of the reports by the Na­
tional Institute of Education and makes 
the report on consumer and homemaking 
education submittable on the same date 
as the report on the regular vocational 
education program. Also, beginning in 
fiscal year 1978 the full sum of the reser­
vation of funds in this section will be 
made available to the National Institute 
of Education for its studies.

Critical Issues

Many comments were submitted on 
many sections of the proposed regula­
tions. These comments and the responses 
are set forth following the text of the 
regulations. Some of the comments 
raised critical policy issues with respect 
to the interpretation and implementation 
of the Act. The critical issues are briefly 
summarized in the following paragraphs.

I. FUNDING FORMULA FOR THE LIMITED
ENGLISH-SPEAKING ABILITY POPULATION
Section 110(b) (2) of the Act requires 

each State to compute the amount of 
funds for persons with limited English- 
speaking ability from the “funds used by 
a State pursuant to section 110(b)(1).”  
Section 110(b) (1) directs the State to use 
at least 20 percent of the allotment un­
der section 102(a) for the cost of voca­
tional education for disadvantaged per­
sons, for persons of limited English- 
speaking ability and for stipends.

The interpretation contained in the 
NPRM was for the State to apply the 
percentage of persons of limited English- 
speaking ability to the amount of the 
set-aside. For example, if the limited 
English-speaking population of the State 
is 10 percent, then 10 percent of the 20- 
percent set-aside (2 percent of the sec­
tion 102(a) allotment) would be ear­
marked for persons of limited English- 
speaking ability.

Another legally supportable interpre­
tation which would result in a significant 
change in the method by which Federal 
funds are distributed by the States to 
disadvantaged persons was given serious 
consideration by the Commissioner dur­
ing the comment period. Under this in­
terpretation, the State would apply the 
percentage of persons of limited English- 
speaking ability to the entire allotment 
under section 102(a), but such amount 
could not exceed the total amount re­
served for the section 110(b ) (1 ) set- 
aside. In accordance with this interpre­
tation, if the limited English-speaking 
population of the State is 10 percent, 
then 10 percent of the entire allotment 
(rather than 10 percent of the set-aside) 
would be earmarked for the limited Eng­
lish-speaking population.

Since the Act is susceptible of two 
interpretations, the Commissioner has 
decided to retain the interpretation con­
tained in the NPRM, set forth in § 104.- 
313(c). The Commissioner believes that 
the adoption of the latter interpretation 
would place drastic limitations on funds 
available for other disadvantaged stu­
dents’ needs and would substantially un­
dermine many on-going vocational edu­
cation programs for disadvantaged per­
sons.
2. EXCESS COSTS OF VOCATIONAL EDUCATION

PROGRAMS FOR HANDICAPPED AND DISAD­
VANTAGED PERSONS
Section 110(a) of the Act requires each 

State to expend at least 10 percent of its 
allotment under section 102(a) for the 
“cost of vocational education for handi­
capped persons.” Section 110(b) requires 
at least 20 percent of the allotment under 
section 102(a) to be expended for the 
“cost of vocational education for disad­
vantaged persons * *

The statutory language “cost of voca­
tional education,” in sections 110(a) and 
110(b) was interpreted in the NPRM to 
mean “full cost.”  It was stated in the 
preamble at 42 FR 18549 that, as long as 
the State complies with the matching re­
quirements in section 110 of the Act, the 
State could use the combined Federal, 
State, and local funds to pay the entire 
cost of the vocational education program 
for handicapped and disadvantaged per­
sons. In other words, Federal funds for 
vocational education programs for hand­
icapped and disadvantaged persons were 
not limited solely to the cost of special 
services needed by the handicapped and 
disadvantaged.

Many commenters believed that the 
interpretation contained in the NPRM 
was a serious misreading of Congres­
sional intent. According to these com­
menters, unless the Federal and match­
ing State and local funds were used to 
pay the ex:ess costs of necessary pro­
gram modifications, supplementary serv­
ices or special programs for handicapped 
and disadvantaged persons, funds avail­
able to accommodate these special pop­
ulations would be greatly reduced. These 
commenters suggested that the statutory 
language “cost of vocational education” 
must be read in the context of the defi­
nitions of “handicapped” and disadvan­

taged” which emphasize the special serv­
ices which are needed to enable handi­
capped and disadvantaged persons to 
take full advantage of the vocational 
education program.

The Commissioner agrees that para­
graphs (a) and (b) of section 110 are 
susceptible of the interpretation prof­
fered by these commenters. Since a re­
duction in services for handicapped mid 
disadvantaged persons might result by 
charging the full cost of the vocational 
education program against the required 
minimum, the comments in support of 
charging the excess costs are accepted. 
Accordingly, § 104.303 of the regulations 
is amended to require the Federal and 
matching State and local funds to be 
used to pay only the “excess costs” (that 
is, the costs of special education and re­
lated services above the costs of the reg­
ular students) of the programs for the 
handicapped mid disadvantaged. For ex­
ample, if the cost of providing vocational 
training to the non-handicapped student 
is $600, and the cost of providing voca­
tional training to the handicapped stu­
dent in the same class is $750, the State 
may use the combined Federal, State, 
and local funds to pay only the incre­
mental cost of $150 for the vocational 
education program for the handicapped 
student.

Alternatively, if the handicapped or 
disadvantaged student is placed in a sep­
arate program, Federal, State and local 
funds may only be used to pay those 
costs which exceed the average per pupil 
cost for vocational education for non­
handicapped or non-disadvantaged stu­
dents.
3. PROVIDING DATA BY “ PROGRAMS”  RATHER 

THAN “ COURSES”
Section 104.184(a) of the NPRM con­

tained a requirement that the five-year 
State plan describe the State’s goals in 
terms of the “programs (courses) and 
other training opportunities to be offered 
to meet employment needs.” “Program” 
is defined as a “planned sequence of 
courses, services, or activities designed 
to meet an occupational obective.”  Since 
the Act uses the term “courses,” there 
has been considerable debate during the 
development of the regulations over 
which term, “program,” or “course” car­
ries the proper interpretation in line with 
Congressional intent.

The major difficulty in changing from 
“programs” to “ courses” in the final reg­
ulations is that it would create an undue 
reporting burden Qn the States and 
would greatly increase paperwork. An­
other problem is that “course” has no 
standard definition throughout the 
States, while “program” is specifically de­
fined by the Office of Education in Hand­
book VI, entitled “Standard Terminology 
for Curriculum and Instruction in Local 
and State School Systems” (1970), 
which currently provides for reporting 
on at least 160 designated programs. Ed­
ucators are familiar with OE’s list of 
“ instructional programs.” The defini­
tions are used by all States. Data by 
“courses” would be very difficult to ob­
tain since all reporting presently is in
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terms of "programs.”  Definitions of 
"courses” vary from State to State and 
within a particular State. Since "course” 
is not a standardized term, aggregation 
of data would be virtually impossible.

In view of these difficulties, reporting 
data by programs rather than by courses 
should provide sufficient detail in the 
five-year-State plan to meet the intent 
of the law adequately. Accordingly, the 
text of the final regulation has not been 
changed.
4. DEFINITIONS OF "ADULT PROGRAM” AND 

"POSTSECONDARY PROGRAM”
A great many comments were received 

in relation to the definitions of "adult 
program” and “postsecondary program” 
as they appeared in the Appendix to Part 
104 in the Notice of Proposed Rulemak­
ing. These comments objected to the de­
finitions on three grounds:

(1) The definitions are not contained 
in the Act;

(2) They would jeopardize the stu­
dent’s eligibility for a Basic Educational 
Opportunity Grant (BEOG) or a College 
Work Study (CWS) grant; and

(3) They would “eliminate” post-high 
school programs in vocational and tech­
nical schools.

While it is true that the definitions, 
labeled as such, are not in the new Act, 
the language of the two definitions as 
set forth in Appendix A is taken directly 
from section 110(c) of the Act, which 
requires the State to set aside 15 per­
cent of its basic grant for persons in two 
categories of programs. While these two 
categories of persons are not labeled in 
section 110(c) as "adult” or “postsecond­
ary,” they are so labeled in the legislative 
history of the Act (H. Rept. No. 94-1065, 
pp. 48-49) which indicates strong Con­
gressional intent that the definitions be 
used to avoid the “enormous confusion” 
which has existed in reporting adult and 
posteecondary programs and that "a 
majority of the States urged Congress 
to clarify thse definitions.”

Further study has indicated clearly 
that the definitions of "adult program” 
and “postsecondary program” will not 
affect a student’s eligibility for a BEOG 
or CWS grant. Eligibility for grants un­
der those programs is dependent on the 
Act and regulations for the particular 
program; they are not affected by def­
initions in the new Vocational Educa­
tion Act or the regulations under the Act.

'Die definitions are intended, as the 
legislative history makes clear, for re­
porting (in the annual program plan 
and accountability report) and not for 
allocation purposes. Section 110(c) of 
the new Act, which uses the definitions, 
requires a set-aside of 15 percent for 
both categories; it does not require any 
specific apportionment between the two 
categories. Since a State may appor­
tion its 15 percent set-aside between 
adult and postsecondary programs ac­
cording to its decision as set forth in its 
State plan, the definitions as used in the 
Appendix to Part 104 will not "elimi­
nate” any program at the post-high 
school level in a vocational and techni­
cal school. Nor should the definition in
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any way encourage States to favor post- 
high school level programs in commu­
nity or junior colleges (which lead to an 
associate or other degree) over those in 
vocational and technical schools (which 
lead to a certificate). While some com- 
menters suggested that post-high school 
programs leading to a certificate should 
be added to the definition of "postsec­
ondary program,” the legislative history 
is clear (H. Rept. No. 94-1085, bottom of 
page 48 and top of page 49), that such 
programs are to be considered for re­
porting purposes as adult programs.

5. EQUAL ACCESS FOR MINORITIES AND 
WOMEN

With respect to the policies and pro­
cedures that assure equal access for 
minorities and women, the question was 
posed whether the Office of Education 
will require more than a simple “ we will 
not discriminate” statement in the five- 
year State plan.

Section 107(b) (4) (A) of the Act and 
§ 104.187(a) of the regulations require 
the State to set forth a detailed descrip­
tion of the policies and procedures to as­
sure equal access to programs by women 
and men. This description must include 
the specific actions taken to overcome 
sex discrimination' and the incentives 
adopted to encourage enrollment of both 
women and men in nontraditional 
courses. A perfunctory statement in the 
five-year State plan that “ we will not 
discriminate” will not satisfy this re­
quirement in the Act and regulations.

The issue of equal access for minorities 
is not specifically addressed in the Voca­
tional Education Act. Federal financial 
assistance under the Act, however, is 
subject to the regulations in 45 CFR Part 
80 which effectuate the provisions of 
Title VI of the Civil Rights Act erf 1964. 
These civil rights requirements are ref­
erenced in 45 CFR 100b.252 of the Gen­
eral Education Provisions Regulations 
and have a direct application to the 
vocational education regulations. In this 
connection, it is expected that the Office 
of Civil Rights will review the five-year 
plan and annual program plan for civil 
rights compliance, particularly in the 
program areas serving women, minor­
ities, and the handicapped.

Explanation of the D ocument

SELF-CONTAINED DOCUMENT
The regulations are designed as a 

self-contained document, making it un­
necessary to refer constantly to the Act. 
Accordingly, the regulations repeat all 
essential requirements of the Act so that 
the States, local educational agencies, 
and other eligible recipients under the 
State administered program (45 CFR 
Paft 104) and all eligible applicants un­
der the Commissioner’s discretionary 
programs (45 CFR Part 105) may, in gen­
eral, rely on the regulations without ref­
erence to the Act.

Reference to the General Education 
Provisions Act (GEPA) and the Gen­
eral Education Provisions Regulations 
(GEPR) will, however, be necessary, m  
particular, the civil rights requirements 
referenced in the General Education
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Provisions Regulations (45 CFR 100a.262 
and 45 CFR 100b.262) have a direct ap­
plication to Part 104 and Part 105. In 
addition, Federal financial assistance 
under the Vocational Education A it is 
subject to the regulations in 45 CFR Part 
80 (which effectuate the provisions of 
Title VI of the Civil Rights Act of 1964), 
the regulation in 45 CFR Part 84 (which 
effectuate Section 504 of the Rehabilita­
tion Act of 1973), and to the regulations 
in 45 CFR Part 86 (which effectuate the 
provisions of Title IX ). Title IX  provides 
that no person in the United States shall, 
on the basis of sex, be excluded from 
participation in, be denied the benefits 
of, or be subjected to discrimination 
under any education program or activity 
receiving Federal financial assistance. To 
repeat these civil rights requirements, as 
well as the requirements of the General 
Education Provisions Regulations, in 
Part 104 and Part 105 would defeat the 
express purpose of the General Educa­
tion Provisions Regulations, which is to 
publish in one place regulations which 
affect the various education programs 
generally.

TERMINOLOGY
To make reading and understanding 

of the regulations easier, the new Voca­
tional Education Act is referred to sim­
ply as “the Act.” Sections of the Act are 
referred to in the text, for example, as 
"section 101 of the Act.”  A section of the 
regulations is referred to, for example, 
as “ § 104.101” with use of the section 
symbol (§). The phrase "of these regu­
lations” is not repeated. Thus a reference 
to “section 101” should be recognized as 
a reference to section 101 of the Act; a 
reference to “ § 104.101” is a reference to 
§ 104.101 of the regulations.

To make the regulations more readable 
(and at the same time shorter) Acts or 
regulations which are frequently men­
tioned are referred to by their acronyms, 
“CETA,” “GEPA,” "GEPR,” for example. 
The Department of Health, Education, 
and Welfare is “HEW.” If an acronym 
is used, it is defined in the definitions or 
the text.

CITATION TO LEGAL AUTHORITY
As required by section 431(a) of the 

General Education Provisions Act (20 
U.S.C. 1232(a)), a citation to the statu­
tory or other legal authority for each 
provision of the regulations has been 
placed in parentheses on the line imme­
diately following the text of the regula­
tion. Each citation applies to the text of 
the regulations between that citation 
and the next preceding citation.

Citation is to the Vocational Educa­
tion Act of 1963, as amended by Title n  
of the Education Amendments of 1976 
(Pub. L. 94-482), as further amended by 
Pub. L. 95-40, unless otherwise noted. Ci­
tation to another act refers to the other 
act by name or other designation. For 
example, “section 434 of GEPA” is a ci­
tation to section 434 of the General Edu­
cation Provisions Act. Citation to the 
United States Code, for example "(20 
U.S.C. 2301),”  generally follows a cita­
tion to a section of the Act.
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It Is Important to note that a citation 
standing alone means that the regula­
tion closely follows the section of the Act 
cited, with only minor editorial simplifi­
cation. Where language is added in the 
regulation hi order to interpret the Act, 
the citation reads “ (Interprets Sec.
___ ).”  Where the regulation implements
the Act, such as when criteria are set 
forth, the citation reads “ (Implements 
Sec_____) .”

INTERNAL FEDERAL MATTERS NOT 
REGULATED

The requirements of the Act relating 
to matters of internal Federal adminis­
tration are not set forth in the regula­
tions. For example, these regulations do 
not repeat the Statutory requirement 
that the President appoint members of 
the National Advisory Council on Voca­
tional Education (section 162 of the Act). 
Likewise, the regulations do not address 
the following: (a) The establishment and 
duties of the Bureau of Occupational 
and Adult Education (section 160 of the 
A ct); (b) the requirement that the com ­
missioner make findings and suggestions 
in relation to State plans (section 112(a)
(1) o f the A ct); (c) the requirement 
that the Bureau of Occupational and 
Adult Education (BOAE) review and 
analyze the programs in at least 10 
States a year «(section 112(a) (2) of the 
A ct); (d) the requirement that the HEW 
Audit Agency conduct fiscal audits with­
in the same States in which BOAE con­
ducts its reviews (section 112(a) (2) of 
the A ct); (e) the requirement that the 
Commissioner file an annual report with 
Congress (section 112(c) of the Act); 
and (f) the duties of the National Occu­
pational Information Coordinating 
Committee (section 161(b) of the Act).

To conclude, in general terms, mat­
ters of internal Federal administration 
appearing in the Act under “Federal and 
State Evaluation" (section 112 of the 
Act) and “Federal Administration" (sec­
tions 160-162 of the Act) are not set 
forth in the regulations.

The Act provides for appeal to the 
United States Court of Appeals in sev­
eral instances, Including an appeal from 
the Commissioner’s findings of noncom­
pliance with the State plan (section 109
(d )). Since an appeal to the courts is a 
legal matter to be handled by attorneys, 
the procedures for appeal set forth in 
the Act are not repeated in the regula­
tions.

The Commissioner’s delegations of au­
thority are not set forth in the regula­
tions. Hence, when the regulations say 
“ the Commissioner” will perform a func­
tion, the Commissioner’s authority to 
perform this function may have been 
delegated to another official in the Of­
fice of Education.

Appendix A, containing definitions of 
terms, is set forth following the text of 
the regulations for Parts 104 and 105. 
Appendix B contains questions and an­
swers raised by interested persons with 
respect to the implementation of the

Act. These questions raised important 
policy considerations and have legal sig­
nificance. Following Appendix B, the 
comments, suggestions, and recommen­
dations received during the rulemaking 
period and the responses to these com­
ments are set forth as supplementary 
information.

Note.—The Office of Education has deter­
mined that this document does not contain 
a major proposal requiring preparation of 
an Inflation Impact Statement under Ex­
ecutive Order 11821 and OMB Circular A-107.

Dated: August 18,1977.
John Ellis,

Acting Commissioner 
of Education.

Approved: September 26, 1977.
Joseph A. Califano, Jr.,

Secretary of Health, Education, 
and Welfare.

(Catalog o f Federal. Domestic Assistance 
Program Nos. 13.493 Vocational Educa­
tion—Basic Grants; 13.494 Consumer and 
Homemaking; 13.495 Program Improvement 
and Supportive Services; 13.498 Program 
Improvement Projects; 13.499 Special 
Needs; 13.500 State Advisory Councils; 
13.503 Training and Development Awards 
for Vocational Education Personnel—Lead­
ership Development Awards; 13.558 Bilin­
gual Vocational Training; 13.586 Bilingual 
Vocational Instructor Training; 13.587 Bi­
lingual Vocational Instructional Materials, 
Methods, and Techniques; 13.588 Voca­
tional Education Contract Program for In­
dian Tribes and Indian Organizations; (to 
be assigned), Training and Development 
Awards for Vocational Education Personnel 
—Vocational Education Certification Fellow­
ships.)

PART 100a— DIRECT PROJECT GRANT 
AND CONTRACT PROGRAMS

1. In part 100a, § 100a.l0(a) (11) and 
§ 100a. 10(a) (26) (relating to programs 
under the Education Professions Devel­
opment Act) are amended to read as fol­
lowing:
§ lOOa.IO Scope.

(a) * * •
(11) Programs of contracts with In­

dian tribal organizations under section 
103(A) (1) (B), programs of national sig­
nificance under sections 171 and 172 of 
subpart 2 of Part B; programs of bilin­
gual vocational training under sections 
181-189B of subpart 3 of Part B; and pro­
grams of emergency assistance for re­
modeling and renovation of vocational 
education facilities under sections 191- 
194 of Subpart 4 of Part B, of Title I of 
the Vocational Education Act of 1963, as 
amended by section 202 of Pub. L. 94-482 
(20 U.S.C. 2303(a)(1)(B), 2401, 2402; 
2411-2421; 2411-2444).

•  *  *  *  *

(26) Teacher Corps and Teacher 
Training Programs under Title V of the 
Higher Education Act of 1965, as 
amended by sections 151-153 of Pub. L. 
94-482 (20 U.S.C. 1102-1104, 1119-
1119a-l):

* * * * *

PART 100b— STATE ADMINISTERED 
PROGRAMS

2. In Part 100b, § 100b.l0(f) is amended 
to read as follows:
§ lOOb.lO Scope.

* * * * *
(f) State vocational education pro­

grams under sections 101-150 of Part A 
of Title I of the Vocational Education 
Act of 1963, as amended (20 U.S.C. 2301- 
2380).

PART 100c— INDIRECT COSTS UNDER 
CERTAIN PROGRAMS

3. In Part 100c, § lOOc.l(f) is amended 
to read as follows:
§ lOOc.l Scope.

*  *  *  *  •

(f) State vocational education pro­
grams under sections 101-150 of Part A 
of Title I of the Vocational Education 
Act of 1963, as amended (20 U.S.C. 2301- 
2380).

* * * * *

4. .New Parts 104 and 105 are added to 
read as follows:

PART 104— STATE VOCATIONAL 
EDUCATION PROGRAMS 

Subpart 1— State Administration
Sec.
104.1 Scope.
104.2 Purpose.
104.3 Applicability of General Education

Provisions Regulations.
104.4 Cross reference to definitions.
104.5 Requirements under Part B o f the

Education of the Handicapped 
Act.

State Board

104.31 Establishment of State board.
104.32 ResponslbUities of the State board.
104.33 Delegation of functions.
104.34 State administration and leadership.
Full-T ime Personnel and Functions to 

Eliminate Sex Discrimination and Sex 
Stereotyping

104.71 Scope.
104.72 Selection o f full-time personnel to

eliminate sex discrimination a|nd 
sex stereotyping.

104.73 Definitions.
104.74 Funds for full-time personnel and

functions.
104.75 Functions of fuU-time personnel.
104.76 Studies to carry out functions.

State Advisory Council

104.91 Establishment and certification.
104.92 Membership.
104.93 Functions and responsibilities.
104.94 Meetings and rules.
104.95 Staff and services.
104.96 Fiscal control.
104.97 Annual evaluation report.

Local Advisory Councils

104.111 Establishment of local advisory
councils.

104.112 Duties of local advisory councils. 
104.116 Vocational education. Information

data system.
National and State Occupational Informa­

tion Coordinating Committees

104.121 Establishment of National Occupa­
tional Information Coordinating 
Committee.
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Sec.
104.122 Requirement to establish State

occupational Information coordi­
nating committees.

104.123 Duties of the State occupational
informational coordinating com­
mittee.
General Application

104.141 Requirement for filing a general 
application.

Development op Five-Y ear State Plan

104.161 Submission of five-year State plan.
104.162 Representation required in the de­

velopment of the five-year State 
— plan.

104.163 Meetings of participating repre­
sentatives.

104.164 State board adoption of the five-
year State plan.

104.165 Public. hearings on the five-year
State plan.

104.171 Certification of plans.
104.181 Content of five-year State plan.
104.182 Procedures to assure compliance

with the general application.
104.183 Assessment o f employment oppor­

tunities.
104.184 Goals to meet employment needs.
104.185 Funding to meet employment needs.
104.186 Funding to meet program (purpose)

needs.
104.187 Policies for eradicating sex dis­

crimination.
104.188 Coordination between manpower

training programs and vocational 
education programs.

Development of Annual Program Plan 
and Accountability R eport

104.202 Due date of annual program plan.
104.203 Due date o f annual accountability

report.
104.204 Representation required in the de­

velopment of the annual program 
plan and accountability report.

104.205 Meetings of participating represent­
atives.

104.206 State board adoption of the annual
program plan and accountability 
report.

104.207 Public hearing on the annual pro­
gram plan and accountability 
report.

104.221 Content of annual program plan for
fiscal year 1978.

104.222 Content of annual program plans
for the fiscal years following 1978. 

104.241 Content of t£e accountability re­
port.

Approval of Five-Y ear State . Plan and 
Annual Program Plan and Accountability 
Report

104.261 Conditions for approval of five-year
State plan.

104.262 Conditions for approval of annual
program plan and accountability 
report.

104.263 Notice of approval or disapproval. 
Withholding of Approval of Plan

104.271 Disapproval of plan.
Hearings Before the Commissioner on 

Agency or Council Challenges to the 
Five-Y ear State Plan or the Annual Pro­
gram Plan

104.281 Opportunity for a hearing.
104.282 Appeal to the Commissioner.
104.283 Hearing.
104.284 Prehearing.
104.285 Right to counsel, witnesses, cross

examination.
104.286 Evidence and standard of evidence.

Sec.
104.287 Determinations to be made by the

hearing officer.
104.288 Commissioner’s decision.
104.289 Appeals by State board or agency

to the court of appeals.
Suspension and Termination of Payments 

for Noncompliance

104.291 Suspension and termination of pay­
ments for noncompliance.

Appeal to the Courts

104.292 Appeal by State board on withhold­
ing of approval of State plan.

104.293 Appeal by eligible recipients to the
court of appeals.
Fiscal Requirements

FEDERAL SHARE

104.301 Application o f Federal require­
ments.

104.302 Federal share o f expenditures—an­
nual program plan.

104.303 Federal share of expenditures—na­
tional priority programs.

104.304 Allowable expenditures for voca­
tional education for national 
priority programs.

104.305 Federal share of expenditures—100
percent payments.

104.306 Federal share o f expenditures—
State administration.

104.307 Federal share of expenditures—local
administration.
MINIMUM PERCENTAGES

104.311 Percentage*1’ requirements with re­
spect to State distribution of Fed­
eral funds.

104.312 Minimum percentage for the handi­
capped.

104.313 Minimum percentage for the dis­
advantaged.

104.314 Minimum percentage for postsec­
ondary and adult.

104.315 Expenditures for programs in sec­
ondary schools.

MAINTENANCE OF EFFORT

104.321 Maintenance of fiscal effort at the
State level.

104.322 Withholding of payments.
104.323 Five percent rule.
104.324 Unusual circumstance rule.
104.325 Maintenance of fiscal effort at the

local level.
104.326 Withholding of payments.
104.327 Exceptions.
104.328 Maintenance of fiscal effort by post­

secondary educational institu­
tions.

104.329 Withholding o f payments.
104.330 Exceptions.

state Evaluation

104.401 Purpose.
104.402 Evaluation by State board.
104.403 Use of results of evaluation.
104.404 Special data on completers and leav­

ers.
104.405 Assurance of compatible data.

Subpart 2— -Basic Grants 
General Purposes

104.501 Authorization of grants.
104.502 Use of funds under the basic grant.

Vocational Education Programs

104.511 Use of funds.
104.512 Vocational instruction.
104.513 Activities o f vocational education

student organizations.
104.514 Vocational instruction under con­

tract.
104.515 Apprenticeship programs.

Work Study Programs
Sec.
104.521 Use of funds.
104.522 Policy and procedure for work-study

programs.
104.523 Requirements of work-study pro­

grams.
Cooperative Vocational Education 

Programs

104.531 Use of funds.
104.532 Assurances in five-year State pinn
104.533 Students in nonprofit private

schools.
Energy Education

104.541 Use of funds.
104.542 Applications by postsecondary edu­

cational institutions.
104.543 Solar energy.
Construction of Area Vocational Educa­

tion School Facilities

104.551 Use of funds.
104.552 Types of facilities.
104.553 Construction requirements.

Provision of Stipends

104.571 Use of funds.
104.572 Restrictions on payment of sti­

pends.
104.573 Application for payment of sti­

pends by eligible recipients.
104.574 Rates for stipends.
Placement Services for Students Who Have 

Successfully Completed Vocational Edu­
cation Programs

104.581 Use of funds.
104.582 Restrictions on placement services.
104.583 Application for funds by eligible

recipients.
In d u s t r i a l  A r t s

104.591 Use of funds.
104.592 Industrial arts programs.

Support Services for Women

104.601 Use of funds.
104.602 Types of support services.
104.603 Support to increase number of

women instructors.
Day Care Services for Children of Students

104.611 Use of funds.
104.612 Day care services.
Vocational Education Programs for Dis­

placed Homemakers and Other Special 
Groups

104.621 Use of funds.
104.622 Scope of programs.
Construction and Operation of R esidential 

Vocational Schools

104.631 Use of funds.
104.632 Residential vocational schools.
104.633 Special considerations for resi­

dential vocational schools.
104.634 Construction requirements.

Subpart 3—Program Improvement and 
Supportive Services

104.701 Authorization of grants.
Program Improvement

104.702 Purpose.
104.703 Research coordinating unit.
104.704 Contract requirements.
104.705 Use of funds for research programs.
104.706 Use of funds for exemplary and

innovative programs.
104.707 Disposition of exemplary and in­

novative programs.
104.708 Use of funds for curriculum devel­

opment programs.
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Vocational Guidance and Counseling 
Sec.
104.761 Purpose.
104.762 Conformity with five-year State

plan.
104.763 Kinds of programs, services, and

activities.
104.764 Special emphasis.
Vocational Education Personnel Training

104.771 Purpose.
104.772 Conformity with five-year State

plan.
104.773 Eligible participants.
104.774 Types of training.
104.775 Grants or contracts.
104.776 Stipends to trainees.

Grants to Overcome Sex Bias and Sex 
Stereotyping

104.791 Purpose.
104.792 Conformity with five-year State

plan.
104.793 Types of projects.

Subpart 4— Special Programs for the 
Disadvantaged

104.801 Grants to States for special pro­
grams for the disadvantaged.

104.802 Use of funds.
104.803 Students in nonprofit private

schools.'
104.804 Criteria of need and eligibility.

Subpart 5— Consumer and Homemaking 
Education

104.901 Grants to States for consumer and
homemaking education.

104.902 Use of funds.
104.903 Programs in consumer and home­

making education.
104.904 Purpose of educational programs in

consumer and homemaking edu­
cation.

104.905 Ancillary services.
104.906 Federal share.

Authority: Secs. 101-195 o f Title II o f 
Pub. L. 94-482 as further amended by Pub. L. 
95-40 (20 UJS.C. 2301 to 2461), unless other­
wise noted.

Subpart 1— State Administration 
§ 104.1 Scope.

Part 104 contains regulations inter­
preting or implementing Part A of Title I 
of the Vocational Education Act of 1963, 
as amended by Title n  of the Education 
Amendments of 1976, Pub. L. 94-482 
(referred to as “the Act” ) .
(Secs. 101 through 150, 195; 20 U.S.C. 2301.)
§ 104.2 Purpose.

(a) The purpose of Part A of the Act, 
as stated in section 101 of the Act, the 
“Declaration of Purpose,”  is to assist 
States in improving planning in the use 
of all resources available to the States 
for vocational education and manpower 
training by involving a wide range of 
agencies and individuals concerned with 
education and training within the State 
in the development of the vocational 
education plans.

It is also the purpose of this part to au­
thorize Federal grants to States to assist 
them—

(1) To extend, improve, and, where neces­
sary, maintain existing programs o f voca­
tional education,

(2) To develop new programs of vocational 
education,

(3) To develop and carry out such pro­
grams of vocational education within each 
State so as to overcome sex discrimination 
and sex stereotyping in vocational education 
programs (including programs o f homemak­
ing) , and thereby furnish pqual educational 
opportunities in vocational education to per­
sons of both sexes, and

(4) To provide part-time employment for 
youths who need the earnings from such 
employment to continue their vocational 
training on a full-time basis, so that persons 
of all ages in all communities of the State, 
those in high school, those who have com­
pleted or discontinued their formal educa­
tion and are preparing to enter the labor 
market, those who have already entered the 
labor market, but need to upgrade their skills 
or learn new ones, those with special edu­
cational handicaps, and those in postsec­
ondary schools, will have ready access to 
vocational training or retraining which is of 
high quality, which is realistic in the light o f 
actual or anticipated opportunities for gain­
ful employment, and which is suited to their 
needs, interests, and ability to benefit from 
such training.

(b) The purpose of these regulations 
is to assist the States, local educational 
agencies, postsecondary institutions, and 
other institutions capable of carrying out 
vocational education programs, to ad­
minister the federally assisted State pro­
grams of vocational education under the 
Act.
(Sec. 101; 20 U.S.C. 2301.)
§  104.3 Applicability o f General Educa­

tion Provisions Regulations.
Provisions in Parts 100,100b, and 100c 

of the General Education Provisions 
Regulations (45 CFR Parts 100,100b, and 
100c), entitled “ General Provisions for 
Office of Education Programs,” are ap­
plicable to programs under the Act, ex­
cept for the following sections:

(a) Section 100b.l6—Implementation 
of application procedures;

(b) Section 100b.l8—General applica­
tion;

(c) Section 100b.l8—Annual program 
plan;

(d) Section 100b.l9—State plan re­
quirements;

(e) Section 100b.35(b)—Effective dates 
of application, plans, and amendments;

(f ) Section 100b.92 (b) —Matching and 
cost sharing;

(g) Section 100b.93—Valuation of in- 
kind contributions from third parties; 
and

(h) Section 100b.94—Supporting rec­
ords for in-kind contributions from third 
parties.
(20 U.SJC. 2301 et seq.)
§  104.4 Cross reference to definitions.

Definitions necessary for the under­
standing of Parts 104 and 105 are set 
forth in Part C of Title I  of the Act 
(section 195 of the Act) and as Appendix 
A at the end of Part 105 or these regu­
lations. Some additional definitions nec­
essary for the understanding of Part 105 
appear in Part 105.
(Sec. 195; 20 U.S.C. 2461.)

§ 104.5 Requirements under Part B of 
the Education of the Handicapped 
Act.

(a) Regulations under Part B of the 
Education of the Handicapped Act are 
located in 45 CFR Part 121a.
(20 U.S.C. 1417(b).)

(b) Section 612(6) of the Education 
of the Handicapped Act requires that the 
State educational agency be responsible 
for ensuring that all educational pro­
grams for handicapped children within 
the State, including all of those pro­
grams administered by any other State 
or local agency, are under the general 
supervision of persons responsible for 
educational programs for handicapped 
children in the State educational agency.
(20 U.S.C. 1412(6) .)

(c) Section 613(a)(2) of the Educa­
tion of the Handicapped Act requires 
each State to insure that funds provided 
under this part to assist in the educa­
tion of handicapped children are used 
only in a manner consistent with a goal 
of providing a free appropriate public 
education for all handicapped children.

(d) Paragraph (c) of this section does 
not limit the requirements of this Part 
or the statutes under which this part is 
authorized.
(20 U.S.C. 1413(a) (2).)

(e) Section 612(6) of the Education 
of the Handicapped Act requires that 
any activity to assist the education of 
handicapped children under this Part 
shall meet the educational standards of 
the State educational agency.
(20 U.S.C. 1412(6).)

(f) Section 616(a) (2) (B) of the Edu­
cation of the Handicapped Act provides 
that the Commissioner may withhold 
payments available under this Part for 
assisting the education of handicapped 
children:

(1) For failure to comply substantially 
with any provision of section 612 or 613 
of the Education of the Handicapped 
Act; or

(2) In the administration of the an­
nual program plan under Part B of the 
Education of the Handicapped Act for 
failure to comply with:

(i) Any provision of Part B of the 
Education of the Handicapped Act; or

(ii) Any requirements in the applica­
tion of a local educational agency or 
intermediate educational unit approved 
by the State educational agency under 
that annual program plan.

(g) The Commissioner will use the 
notice and hearing procedures in section 
616 of the Education of the Handicapped 
Act before withholding payments under 
this section.
(20 U.S.C. 1416.)

State Board

§ 104.31 Establishment o f State board.
(a) A State desiring to participate in 

programs under the Act shall, consistent 
with State law, designate or establish a
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State board or agency which shall be 
the sole. State agency responsible for 
the administration, or for the supervision 
of administration, of programs under the 
Act.

(b) The State board is solely account* 
able to the Commissioner for the State’s 
expenditure of Federal vocational edu­
cation funds.
(Sec. 104(a)(1); 20 U.S.C. 2304; Sen. Rept. 
No. 94-882, p. 72.)
§ 104.32 Responsibilities o f the State 

board.
The responsibilities of the State board 

include (but are not limited to) ;
(a) Coordination of the development 

of policy with respect to programs under 
the Act (as set forth in §§ 104.162, 104.- 
163,104.204, and 104.205) ;

(b) Coordination of the development 
of the five-year State plan (as set forth 
in § 104.181), the annual program plan' 
(as set forth in §§ 104.221 and 104.222), 
and the accountability report (as set 
forth in § 104.241);

(c) The submission to the Commis­
sioner of the five-year State plan, the 
annual program plan, and the accounta­
bility report; and

(d) Consultation with the State ad­
visory council on vocational education 
and with other State agencies, councils, 
and individuals (as set forth in 
§ 104.162).
(Sec. 104(a) (1) (A)', (B), and (C); 20 TJ.S.C.
2304.)

(e) Cooperation with the Adminis­
trator of the National Center for Educa­
tional Statistics in the development and 
submission of information required for 
a national vocational education data 
reporting and accounting system.
(Sec. 161 (a) ; 20 U.S.0.2391.)
§ 104.33 Delegation of functions.

The State board may delegate any of 
its responsibilities (except those respon­
sibilities set forth in § 104.32), in whole 
or in part, to one or more appropriate 
agencies.
(Sec. 104(a) (1) ; 20 U.S.C. 2304.)
§ 104.34 State administration and lead­

ership.
The State board shall provide for a 

State staff sufficiently qualified by edu­
cation and experience and in sufficient 
numbers to enable the State board to 
carry out its functions under the State 
plan. The State board staff shall include 
a full-time State director.
(Implements sec. 104(a)(1) and sec. 106(a)
( D . )

Full-T ime Personnel and Functions to 
Eliminate Sex Discrimination and Sex 
Stereotyping

§ 104.71 Scope.
Sections 104.72 through 104.76 apply 

only to the fifty States and the District 
of Columbia. (These sections do not ap­
ply to the Commonwealth of Puerto 
Rico, the Virgin Islands, Guam, Ameri­
can Samoa, Northern Mariana Islands,
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or the Trust Territory of the Pacific 
Islands.)
(Sec. 104(b) (3); 20 U.S.C. 2304.)
§ 104.72 Selection of full-time person­

nel to eliminate sex discrimination 
and sex stereotyping.

(a) A State desiring to participate in 
the programs authorized by the Act shall 
select personnel to work full time to 
assist the State board in fulfilling the 
purposes of the Act concerned with:

(1) Furnishing equal educational op­
portunities in vocational education pro­
grams to persons of both sexes; and

(2) Eliminating sex discrimination 
and sex stereotyping from all vocational 
education programs.
(Secs. 101(3), 104(b)(1); 20 U.S.G. 2301, 
2304.)

(b) In selectingthe full-time profes­
sional personnel, the State shall match 
the qualifications of the applicants with 
the responsibilities of the job.
(Implements Sec. 104(b) (1); 20 U.S.C. 2304.) 
§ 104.73 Definitions.

The following definitions apply for 
the purposes of §§ 104.72 through 104.76 
and throughout the Act and regulations.

(a) “Sex bias” means behaviors re­
sulting from the assumption that one 
sex is superior to the other.

(b) “Sex stereotyping” means attrib­
uting behaviors, abilities, interests, val­
ues, and roles to a person or group of 
persons on the basis of their sex.

(c) “Sex discrimination” means any 
action which limits or denies a person 
or a group of persons opportunities, 
privileges, roles, or rewards on the basis 
of their sex.
(Implements Sec. 104(b); 20 U.S.C. 2304.)
§ 104.74 Funds for full-time personnel 

and functions.
(a) Each State shall expend not less 

than $50,000 in each fiscal year from 
funds available under basic grants (sec­
tion 120 of the Act) to support the per­
sonnel working full time to carry out the 
functions set forth in § 104.75.
(Secs. 104(b)(2), 120(b) (1) (¡F); 20 U.S.C. 
2304, 2330.)

(b) Funds set aside under para­
graph (a) of this section shall be used 
for:

(1) Salaries for full-time professional 
staff;

(2) Salaries for support staff; and
(3) Travel and other expenses directly 

related to the support of personnel in 
carrying out the functions set forth in 
§ 104.75.
(Implements Sec. 104(b); 20 IJ.S.C. 2304.)
§ 104.75 Functions o f full-time person­

nel.
Personnel designated under § 104.72 

shall work full time to:
(a) Take action necessary to create 

awareness of programs and activities in 
vocational education designed to reduce 
sex bias and sex stereotyping in all voca-
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tional education programs, including as­
sisting the State board in publicizing the 
public hearings on the State plan in ac­
cordance with § 104.165(a) ;

(b) Gather, analyze, and disseminate 
data on the status of men and women 
students and employees in vocational 
education programs of the State;

(c) Develop and support actions to 
correct problems brought to the atten­
tion of this personnel through activities 
carried out under paragraph (b) and 
§ 104.76, including creating awareness of 
the Title IX complaint process;

(d) Review the distribution of grants 
and contracts by the State board to as­
sure that the interests and needs of wom­
en are addressed in all projects assisted 
under this Act;

(e) Review all vocational education 
programs (including work-study pro­
grams, cooperative vocational education 
programs, apprenticeship programs, and 
the placement of students who have suc­
cessfully completed vocational education 
programs) in the State for sex bias;

(f) Monitor the implementation of 
laws prohibiting sex discrimination in all 
hiring, firing, and promotion procedures 
within the State relating to vocational 
education;

(g) Assist local educational agencies 
and other interested parties in the State 
in improving vocational education op­
portunities for women; and

(h) Make available to the State board, 
the State advisory council, the National 
Advisory Council on Vocational Educa­
tion, the State Commission on the Status 
of Women, the Commissioner, and the 
general public, including individuals and 
organizations in the State concerned 
about sex bias in vocational education, 
information developed under this sec­
tion;
(Sec. 104(b) (1); 20U.S.C. 2304.)

(i) Review the self-evaluations re­
quired by Title IX; and 
(Implements Sec. 104(b) (1) ; 20 U.S.C. 2304.)

(j) Review and submit recommenda­
tions with respect to overcoming sex bias 
and sex stereotyping in vocational edu­
cation programs for the five-year State 
plan and its annual program plan prior 
to their submission to the Commissioner 
for approval.
(Secs. 104(b)(1), 109(a)(3)(B); 20 U.S.C. 
2304, 2309.)
§ 104.76 Studies to carry out functions.

A State may use funds available under 
section 130 of the Act to support studies 
necessary to carry out the functions set 
forth in § 104.75.
(Implements Sec. 104(b) (1); 20 U.S.C. 2304.)

State Advisory Council

§ 104.91 Establishment and certifica­
tion.

(a) Establishment. A State which de­
sires to receive funds under the Act and 
the regulations in this part for any fiscal 
year shall establish a State advisory 
council. The council shall be appointed

FEDERAL REGISTER, VOL. 42, NO . 191— M O ND AY, OCTOBER 3, 1977



53832 RULES AND REGULATIONS

by the Governor or, in a State in which 
the members of the State board are 
elected, by the State board itself.
(Sec. 105(a); 20 U.S.C. 2305.)

(b) Appointment by the State board. 
In order for the appointment power to 
be vested in the State board, under the 
authority of paragraph (a) of this sec­
tion, a majority of its members must be 
individuals elected by the State legisla­
ture or directly by the eligible voters of 
the State or of the districts which the 
individuals represent.
(Interprets Sec. 105(a); 20 U.S.C. 2305.)

(c) Certification. The appointing au­
thority, required by paragraph (a) of 
this section, shall certify to the Commis­
sioner the establishment and member­
ship of its State advisory council not less 
than 90 calendar days before the begin­
ning of each fiscal year.
(Sec. 105(b) ; 20 U.S.C. 2305.)
§ 104.92 Membership.

(а) Required representation. The 
membership of the State advisory coun­
cil shall include one or more individuals 
who:

(1) Represent, and are familiar with, 
the vocational needs and problems of 
management in the State;

(2) Represent, and are familiar with, 
the vocational needs and problems of 
labor in the State;

(3) Represent, and are familiar with, 
the vocational needs and problems of 
agriculture in the State;

(4) Represent State industrial and 
economic development agencies;

(5) Represent community and junior 
colleges;

(б) Represent other institutions of 
higher education, area vocational 
schools, technical institutes, and post­
secondary agencies or institutions which 
provide programs of vocational or tech­
nical education and training;

(7) Have special knowledge, experi­
ence, or qualifications with respect to 
vocational education but are not in­
volved in the administration of State or 
local vocational education programs;

(8) Represent, and are familiar with, 
public programs of vocational educa­
tion in comprehensive secondary schools;

(9) Represent, and are familiar with, 
nonprofit private schools;

(10) Represent, and áre familiar 
with, vocational guidance and counsel­
ing services;

(11) Represent State correctional in­
stitutions;

(12) Are vocational education teach­
ers presently teaching in local educa­
tional agencies;

(13) Are currently serving as super­
intendents or other administrators of the 
local educational agencies;

(14) Are currently serving on local 
school boards;

(15) Represent the State Manpower 
Services Council established pursuant to 
section 107 of the Comprehensive Em­
ployment and Training Act of 1973;

(16) Represent school systems with 
large concentrations of persons who have 
special academic, social, economic, and 
cultural needs and of persons who have 
limited English-speaking ability ;

(17) Are women with backgrounds 
and experiences in employment and 
training programs, and who are knowl­
edgeable with respect to the special ex­
periences and problems of sex discrimi­
nation in job training, and employment, 
and of sex stereotyping in vocational 
education, including women who are 
members of minority groups having spe­
cial knowledge of the problems of dis­
crimination in job training and employ­
ment against women in minority groups;

(18) Have special knowledge, experi­
ence, or qualifications with respect to the 
special educational needs of physically or 
mentally handicapped persons;

(19) Represent the general public, in­
cluding at least one person representing 
and knowledgeable about the poor and 
disadvantaged; and

(20) Are vocational education stu­
dents who are not qualified for member­
ship under any of the preceding clauses 
of this sentence.
(Sec. 105(a) ; 20 U.S.C. 2305.)

(b) Special considerations. The ap­
pointing authority, pursuant to para­
graph (a) « of this section, shall insure 
that:

(1) The State advisory council has as 
a majority of its members persons who 
are not educators or administrators in 
the field of education;

(2) Members of the State advisory 
council do not represent more than one 
category;
(Sec. 105(a) ; 20 U.S.C. 2305.)

(3) There is appropriate representa­
tion of both sexes, racial and ethnic 
minorities, and the various geographic 
regions of the State. The Commissioner 
considers the term “appropriate repre­
sentation” to be representation which 
generally reflects the percentage of wom­
en or minorities in the population of the 
State or the percentage of women or mi­
norities in the work force of the State. 
(Implements Sec. 105(a); 20 U.S.C. 2305.)

(4) In order to avoid any conflict of 
interest, the membership of the State 
advisory council excludes members of 
the State board and members of its staff 
who are directly involved in State admin­
istration of vocational education.
(Implements Sec. 105 (d), (e ); 20 U.S.C.
2305.)

(c) Term of appointment. Members of 
the State advisory council shall be ap­
pointed for terms of three years except 
that:

(1) In the case of the members ap­
pointed for fiscal year 1978, one-third of 
the membership shall be appointed for 
terms of one year each and one-third 
shall be appointed for terms of two years 
each;

(2) An appointment to fill a vacancy 
shall be for the term that remains un­
expired; and

(Sec. 105(a); 20 U.S.C. 2305.)
(3) Members serving on the State ad­

visory council on October 1, 1977, may 
continue to serve for the terms for which 
they were appointed, but for not more 
than two fiscal years unless reappointed. 
(Sec. 204(b) ; 20 U.S.C. 2301 note.)
§ 104.93 Functions and responsibilities.

The State advisory council shall:
(a) Advise the State board in the de­

velopment of the five-year State plan 
submitted under the authority of § 104.- 
181, the annual program plan submitted 
under the authority of §§ 104.221, and 
104.222, and the accountability report 
submitted under the authority of § 104.- 
241. A statement describing its consulta­
tion with the State board shall be sub­
mitted with the five-year State plan, and 
the annual program plan and account­
ability report under § 104.171 (f ).
(Sec. 105(d)(1); 20 U.S.C. 2305.)

(b) Advise the State board on policy 
matters arising out of the administra­
tion of programs under the approved 
five-year State plan, the annual program 
plan, and the accountability report;
(Sec. 105(d) (1); 20 UJS.C. 2305.)

(c) Evaluate vocational education 
programs (including programs to over­
come sex bias), services, and activities 
under the annual program plan, and 
publish and distribute the results 
thereof;
(Sec. 105(d) (2) ; 20 U.S.ÇJ. 2305.)

(d) Assist the State board in develop­
ing plans for State board evaluations 
under the authority of § 104.401 and 
monitor these evaluations;
(Sec. 112(b) (2) ; 20 U.S.C. 2312.)

(e) Prepare and submit through the 
State board to the Commissioner and to 
the National Advisory Council an annual 
evaluation report, accompanied by any 
additional comments of the State board 
as the State board deems appropriate; 
(Sec. 105 (d) (3) ; 20 UJ3.0.2305.)

(f) Identify, after consultation with 
the State Manpower Services Council, 
the vocational education and employ­
ment and training needs of the State and 
assess the extent to which vocational 
education, employment training, voca­
tional rehabilitation, special education, 
and other programs assisted under this 
and related Acts represent a consistent, 
integrated, and coordinated approach to 
meeting these needs ;
(Interprets Sec. 105(d)(4)(A ); 20 U.S.C. 
2305.)

(g) Comment, at least annually, on 
the reports of the State Manpower Serv­
ices Council;
(Sec. 105(d) (4) (B); 20 U.S.C. 2305.)

(h) Prepare and submit to the Com­
missioner within 60 calendar days after 
the Commissioner’s acceptance of certi­
fication of establishment and member­
ship, submitted pursuant to § 104.91(c), 
an annual budget covering the proposed

FEDERAL REGISTER, V O L  42, N O . 191— M O N D AY, OCTOBER 3, 1977



RULES AND REGULATIONS 53833
expenditures of the State advisory coun­
cil for the following fiscal year; and
(Implements Sec. 105(f); 20 U.S.C. 2305.)

(i) Provide technical assistance to 
eligible recipients and local advisory 
councils as may be requested by the re­
cipients to establish and operate local 
advisory councils.
(Sec. 105 (g); 20 U.S.C. 2305.)
§ 104.94 Meetings and rules.

The State advisory council shall meet 
within 30 calendar days after certifica­
tion has been accepted by the Commis­
sioner and shall select from among its 
membership a chairperson. The time, 
place, manner of meetings, as well as the 
councils operating procedures and staff­
ing, shall be as provided by the rules of 
the State advisory council. The rules 
shall provide for not less than one public 
meeting each year at which the public is 
given an opportunity to express views 
concerning the vocational education pro­
gram of the State.
(Sec. 105(c); 20 U.S.C. 2305.)
§ 104.95 Staff and services.

(a) The State advisory council is au­
thorized:

(1) To obtain the services of profes­
sional, technical, and clerical personnel 
as may be necessary to enable it to carry 
out its functions described in § 104.93. 
Such personnel shall not include staff 
members of the State board and shall be 
subject only to the supervision and di­
rection of the State advisory council with 
respect to all services performed by them.

(2) To contract for such services as 
may be necessary to carry out its evalua­
tion functions, independent of program­
matic and administrative control by 
other State boards, agencies, and indi­
viduals.
(Implements sec. 105(e); 20 U.S.C. 2305.)

(b) Members of the State advisory 
council and its staff, while serving on 
the business of the council, may receive 
subsistence, travel allowances, and com­
pensation in accordance with State law, 
regulations, and practices applicable to 
persons performing comparable duties 
and services.
(Implements Sec. 105(e); 20 UJ3.C. 2305.)
§ 104.96 Fiscal control.

(a) The State advisory council shall 
designate an appropriate State agency or 
other public agency, eligible to receive 
funds under the Act, to act as its fiscal 
agent for purposes of disbursement and 
accounting and for having its accounts 
audited at least every two years. The 
fiscal agent shall send a copy of the audit 
report to the Commissioner.
(Implements Sec. 105(f) (2); 20 U.S.C. 2305.)

(b) The expenditure of council funds 
is determined solely by the State advisory 
council for carrying out its function ex­
cept as provided in § 104.95(b). Council 
funds may not be diverted or repro­
grammed for any other purpose by any 
State board, agency, or individual.

(Sec. 105(f) (2); 20 U.S.C. 2305.)
(c) All expenditures of council funds 

shall be in accordance with the budget 
approved by the Commissioner under 
the authority of § 104.93(h).
(Implements Sec. 105(f) (2); 20 U.S.C. 2305.)

(d) The State advisory council shall 
submit to the Commissioner a financial 
status report within 90 days after the 
end of the fiscal year.
(45 CFR 100b.403.)
§ 104.97 Annual evaluation report.

The State advisory council shall 
prepare and submit to the Commissioner 
and to the National Advisory Council on 
Vocational Education, through the State 
board, within 90 days after the end of 
the fiscal year an annual evaluation re­
port under the authority of § 104.93(e). 
This report shall include:

(a) The results of the evaluations by 
the State advisory council of the effec­
tiveness of programs, services, and activi­
ties carried out in the year under review 
in meeting the program goals set forth 
in the five-year State plan and the an­
nual program plan.
(Sec. 105(d) (3) (A); 20 U.S.O. 2305.)

(b) A review of the program evalua­
tion results developed by the State un­
der the authority of § 104.401;

(c) A review of the analysis of the dis­
tribution of Federal funds within the 
State submitted by the State according 
to the annual program plan and the ac­
countability report;
(Sec. 105(d)(3)(A); 20 U.S.C. 2305.)

(d) Recommended changes in pro­
grams, services, and activities as may be 
considered necessax^ by the State ad­
visory council based on the results of its 
evaluation;
(Sec. 105(d)(3)(B); 20 U.S.C. 2305.)

(e) Comments on the reports of the 
State Manpower Services Council; and 
(Sec. 105(d)(4)(B); 20 U.S.C. 2305.)

(f) Identification of the vocational 
education and employment and training 
needs of the State and the assessment of 
the extent to which vocational education, 
employment training, vocational rehabil­
itation, special education, and other pro­
grams assisted under this and related 
Act represent a consistent, integrated, 
and coordinated approach to meeting 
such needs.
(Sec. 105(d) (4) (A); 20 U.S.C. 2305.)

Local Advisory Councils
§ 104.111 Establishment o f local ad* 

visory councils.
(a) Each eligible recipient (that is, 

each local educational agency or post­
secondary educational institution which 
receives Federal assistance under the 
Act) shall establish a local advisory 
council on vocational education.

(b) The local advisory council may be 
established for:

(1) Program areas;

(2) Schools;
(3) The community; or
(4) The region in which the eligible 

recipient is located.
(c) The local advisory council shall be 

composed of representatives of the gen­
eral public including at least a repre­
sentative o f:

(1) Business;
(2) Industry; and
(3) Labor.

(Sec. 105(g)(1); 20 U.S.C. 2305.)
(d) Each eligible recipient shall es­

tablish a local advisory council which 
has an appropriate representation of 
both sexes and an appropriate repre­
sentation of the racial and ethnic mi­
norities found in the program areas, 
schools, community, or region which the 
local advisory council serves.

(e) An eligible recipient may form a 
local advisory council composed of rep­
resentatives from several craft commit­
tees, or representatives of several school 
councils, having the requisite represen­
tation in paragraph (c) of this section. 
(Implements Sec. 105(g) (1); 20 U.S.C. 2305.)
§ 104.112 Duties o f local advisory coun­

cils.
(a) The local advisory council shall 

advise the eligible recipient on:
(1) Current job needs; and
(2) The relevance of programs 

(courses) being offered by the local 
educational agency or postsecondary 
educational agency in meeting current 
job needs.
(Sec. 105(g) (1); 20 U.S.C. 2305.)

(b) The local advisory council shall 
consult with the eligible recipient in 
developing its application to the State 
board.
(Sec. 106(a) (4) (A); 20 U.S.C. 2306.)

Vocational Education Information Data 
System

§ 104.116 Vocational education data
system.
(a) The Commissioner and the Ad­

ministrator o f NCES will jointly develop 
information elements and uniform defi­
nitions for a national vocational educa­
tion data reporting and accounting sys­
tem.

(b) This system will include informa­
tion resulting from the evaluations un­
der section- 112(b) of the Act (§§ 104.402 
and 104,404) and other information on 
vocational:

(1) Students (including information 
on their race and sex);

(2) Programs;
(3) Program completers and leavers;
(4) Staff;
(5) Facilities; and
(6) Expenditures.
(c) This system will be compatible 

insofar as possible with the occupation­
al information data system developed 
under section 161(b) of the Act by the 
National-Occupational Information Co­
ordinating Committee and with other in-
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formation systems involving data on pro­
grams assisted under CETA.
.(Interprets 161(a) ; 20 U.S.C. 2391.)

National and State O ccupational In ­
formation Coordinating Committees

§ 104.121 Establishment of National 
Occupational Information Coordi­
nating Committee.

Section 161(b) of the Act establishes 
a National Occupational Information 
Coordinating Committee composed of 
the Commissioner of Education and the 
Administrator of the National Center 
for Education Statistics, from the De­
partment of Health, Education, and 
Welfare, and the Assistant Secretary of 
Labor for Employment and Training 
and the Commissioner of the Bureau of 
Labor Statistics, from the Department 
of Labor.
(Sec. 161(b); 2Q U.S.C. 2391(b).)
§ 104.122 Requirement to establish 

State occupational information co­
ordinating committees.

(a) Each State receiving assistance 
under the Act is required by section 161
(b) (2) of the Act to establish a State 
occupational information coordinating 
committee by September 30,1977. 
(Implements Sec. 161(b) (2); 20 UJ3.C. 2391.)

(b) The State occupational informa­
tion coordinating committee shall be 
composed of a representative of each of 
the following:

(1) The State board ;
(2) The State employment security 

agency;
' (3) The State Manpower Services 

Council; and
(4) The agency administering the vo­

cational rehabilitation program.
(Sec. 161 (b) (2) ; 20 U.S.C. 2391.)

(c) The representatives shall be se­
lected by the respective State board, 
agency, or council.
(Implements Sec. 161(b) (2); 20 U.S.C. 2391.)
(Implements Secs. 103(a) (1)(A), 161(b) (2); 
20 UJS.C. 2302,2391)
§ 104.123 Duties o f the State occupa­

tional information coordinating com­
mittee.

(a) The State occupational informa­
tion coordinating committee, with funds 
available to it from the National Occupa­
tional Information Coordinating Com­
mittee shall implement an occupational 
information system in the State which 
will meet the common needs for the 
planning for, and operation of, programs 
of the State board assisted under this Act 
and of the administering agencies under 
the Comprehensive Employment Train­
ing Act.
(Sec. 161(b) (2); 20 U.S.C. 2391.)

(b) A State occupational information 
coordinating committee shall use funds 
received from the National Occupational 
Information Coordinating Committee in 
accordance with guidance, direction or 
standards adopted by the National Oc­

cupational Information Coordinating 
Committee.
(Implements Sec. 161(b) (2); 20 U.S.C. 2391.)

G eneral A pplication

§ 104.141 Requirement for filing a gen­
eral application.

(a) In order to participate in programs 
authorized under Hie Act, the State 
board for vocational education must sub­
mit to, and maintain on file with, the 
Commissioner a general application.
(Sec. 106(a); 20 U.S.C. 2306.)

(b) This general application must be 
signed by the executive officer of the 
State board and submitted by the State 
board to the Commissioner by July 1, 
1977, for eligibility for Federal funds un­
der the Act.

(c) This general application is filed 
only once with the Commissioner and 
shall remain in effect until the provisions 
of section 106 of the Act are changed 
or expire.
(Implements Sec. 106(a) ; 20 U.S.C. 2306; Sen. 
Rept. No. 94-882, pp. 68-72.)

(d) This general application is in lieu 
of the general application required by 
section 434(b) of the General Education 
Provisions Act.
(Sec. 106(b) ; 20 U.S.C. 2306.)

(e) The procedures to be used by the 
State board to carry out assurances 4, 5, 
9, and 10 in the general application shall 
be included in the five-year State plan 
(§ 104.182).
(Implements Sec. 109(a) (1); 20 U.S.C. 2309.)

(f ) This general application shall con­
tain the following 12 assurances; of 
these, ten are set forth in section 106(a) 
of Act:

(1) that the State will provide for such 
methods of administration as are necessary 
for the proper and efficient administration 
of the Act;

(2) that the State board will cooperate 
with the State advisory council on vocational 
education in carrying out its duties pursuant 
to section 105 and with the agencies, coun­
cils, and individuals specified in sections 107 
and 108 to be Involved in the formulation of 
the five-year State plan and of the annual 
program plans and accountability reports;

(3) that the State will comply with any 
requests of the Commissioner for making 
such reports as the Commissioner may rea­
sonably require to carry out his functions 
under this Act;

(4) that funds will be distributed to eligi­
ble recipients on the basis of annual appli­
cations which-----

(A) have been developed in consultation 
(i) with representatives of the educational 
and training resources available in the area 
to be served by the applicant and (11) with 
the local advisory council required to be es­
tablished by this Act to assist such recipi­
ents,

(B) (1) describe the vocational education 
needs of potential students in the area or 
community served by the applicant and in­
dicate how, and to what extent, the program 
proposed in the application will meet such 
needs, and (ii) describe how the findings 
of any evaluations of programs operated by 
such applicant during previous years, inclùd-

ing those required by this Act, have been 
used to develop the program proposed in 
the application,

(C) describe how the activities proposed 
in the application relate to manpower pro­
grams conducted in the area by a prime 
sponsor established under the Comprehen­
sive Employment and Training Act of 1973, 
if any, to assure a coordinated approach to 
meeting the vocational education and train­
ing needs of the area or community, and

(D) describe the relationship between vo­
cational education programs proposed to be 
conducted with funds under this Act and 
other programs in the area or community 
which are supported by State and local 
funds;
and that any eligible recipient dissatisfied 
with final action with respect to any appli­
cation for funds under this Act shall be 
given reasonable notice and opportunity for 
a hearing;

(5) (A) that the State shall, ip considering 
the approval of such applications, give pri­
ority to those applicants which—

(i) are located in economically depressed 
areas and areas with high rates of unem­
ployment, and are unable to provide the 
resources necessary to meet the vocational 
aducatlon needs of those areas without Fed­
eral assistance, and

(ii) propose programs which are new to 
the area to be served and which are designed 
to meet new and emerging manpower needs 
and job opportunities in the area and, where 
relevant, in the State and the Nation; and

(B) that the State shall, in determining 
the amount of funds available under this 
Act which shall be made available to those 
applicants approved for funding, base such 
dlstribtutlon on economic, social and demo­
graphic factors relating to the needs for 
vocational education among the various pop­
ulations and the various areas of the State, 
except that—

(i) the State will use as the two most im­
portant factors in determining this distribu­
tion (I) in the case of local educational 
agencies, the relative financial ability of such 
agencies to provide the resources necessary 
to meet the need for vocational education In 
the areas they service and the relative num­
ber or concentration of low-income families 
or Individuals within such agencies, and 
(II) in the case of other eligible recipients, 
the relative financial ability of such recipi­
ents to provide the resources necessary to ini­
tiate or maintain vocational education pro­
grams to meet the needs of their students 
and the relative number or concentration 
of students whom they serve whose educa­
tion imposes higher than average costs, such 
as handicapped students, students from low- 
income families, and students from families 
in which English is not the dominant lan­
guage; and

(ii) the State will not allocate such funds 
among eligible recipients within the State 
on the basis of per capita enrollment or 
through matching of local expenditures on 
a uniform percentage basis, or deny funds 
to any recipient which is making a reason­
able tax effort solely because such recipient 
is unable to pay the non-Federal share of 
the cost of new programs:

(6) that Federal funds made available 
under this Act will be so used as to sup­
plement, and to the extent practicable, in­
crease the amount of State and local funds 
that would in the absence of such Federal 
funds be made available for the uses speci­
fied in the Act, and in no case supplant 
such State or local funds;

(7) that the State will make provision for 
such fiscal control and fund accounting pro­
cedures as may be necessary to secure proper 
disbursement of, and accounting for, Federal
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funds paid to the State (including such 
funds paid by the State to eligible recipients 
under this Act) ;

(8) that funds received under this Act will 
not be used for any program of vocational 
education (except personnel training pro­
grams under section 135, renovation pro­
grams under subpart 4 of part B, and home- 
making programs under subpart 5 of this 
part) which cannot be demonstrated to pre­
pare students for employment, be necessary 
to prepare individuals for successful comple­
tion of such a program, or be of significant 
assistance to Individuals enrolled in making 
an informed and meaningful occupational 
choice as an integral part of a program of 
orientation and preparation;

(9) that the State has instituted policies 
and procedures to insure that copies of the 
State plan and annual program plan and ac­
countability report and all statements of 
general policies, rules, regulations, and pro­
cedures issued by the State board and by 
any State agencies to which any responsi­
bility is delegated by the State board con­
cerning the administration of such plan and 
report will be made reasonably available to 
the public; and

(10) that the funds used for purposes of 
section 110(a) are consistent with the State 
plan submitted pursuant to section 613(a) 
of the Education of the Handicapped Act.
(Sec. 106(a) ; 20 U.S.C. 2306.)

(11) The State board shall also assure 
that it will cooperate with the Adminis­
trator of the National Center for Edu­
cation Statistics, HEW, in supplying in­
formation and complying in its reports 
with the information elements and def-, 
inition requirements, as specified in sec­
tion 161(a) of the Act.
(Implements Sec. 161(a) ; 20 U.S.C. 2391.)

(12) The State board shall also assure 
that students served by Indian tribal 
organizations applying for or receiving 
funds under the Commissioner’s discre­
tionary prgorams, under authority of sec­
tion 103(a)(1)(B) of the Act, shall be 
afforded the opportunity to participate 
in vocational education programs ad­
ministered by the State.
(Implements Sec. 103(a)(1)(B); 20 U.S.C. 
2303.)

Development op F ive-Y ear 
State P lan

§ 104.161 Submission of five-year State 
plan.

Any State desiring to receive funds 
under the Act shall submit to the Com­
missioner a five-year State plan by:

(a) July 1, 1977, for fiscal years 1978 
through 1982; and

(b) July 1, 1982, for fiscal years 1983 
through 1987.
(Sec. 107(a) (1); 20 U.S.C. 2307)
§ 104.162 Representation required in 

the development o f the five-year 
State plan.

In formulating its five-year State 
plan, the State board is required to in­
volve the active participation of a rep­
resentative of:

(a) The State agency having respon­
sibility for secondary vocational educa­
tion programs, designated by that 
agency;

(b) The State agency, if a separate 
agency exists, having responsibility for 
postsecondary vocational education pro­
grams, designated by that agency;

(c) The State agency, if a separate 
agency exists, having responsibility for 
community and junior colleges, desig­
nated by that agency :

(d) The State agency, if a separate 
agency exists, having responsibility for 
institutions of higher education in the 
State, designated by that agency;
(Sec. 107(a)(1); 20 U.S.C. 2307.)

(e) A local school board or committee, 
as designated by the appropriate ap- 
pointihg authority under State law;
(Interprets Sec. 107(a) (1) ( E ) 20 U.S.C. 
2307.)

(f) Vocational education teachers, as 
designated by the appropriate appoint­
ing authority under State law;
(Interprets Sec. 107(a)(1)(F); 20 U.S.C. 
2307.)

(g) Local school administrators, as 
designated by the appropriate appoint­
ing authority under State law;
(Interprets Sec. 107(a)(1)(G); 20 U.S.C. 
2307.)

(h) The State Manpower Services 
Council appointed under the authority of 
section 107(a) (2) (A) (i) of the Compre­
hensive Employment and Training Act o.f 
1973, designated by that Council;

(i) The State agency or commission 
responsible for comprehensive planning 
in postsecondary education, which plan­
ning reflects programs offered by public, 
private nonprofit, and proprietary in­
stitutions, and includes occupational pro­
grams at a less-^than-baccalaureate 
degree level, if a separate agency or com­
mission exists, designated by that agency 
or commission ; and

(j) The State advisory council on 
vocational education, designated by that 
council.
(Sec. 107(a) (1); 20 U.S.C. 2307.)

§ 104.163 -Meetings of participating rep­
resentatives.

The State board shall convene, as a 
group, the representatives of'the agen­
cies, councils, and individuals specified 
in § 104.162 for at least four meetings 
during the development of the five-year 
State plan. These meetings will be con­
vened to accomplish the following pur­
poses:

(a) First meeting: To plan for the de­
velopment of the first draft of the five- 
year State plan;

(b) Second meeting: To consider the 
first draft of the five-year State plan;

(c) Third meeting: To consider the 
draft of the five-year State plan after it 
has been rewritten to reflect the results 
of the second meeting of the planning 
group; and

(d) Fourth meeting: To recommend 
for adoption the final five-year State 
plan.

(Sec. 107(a)(1); 20 U.S.C. 2307.)
§ 104.164 State board adoption of the 

five-year State plan.
(a) If the participating agencies, 

councils, and individuals are not able to 
agree upon the provisions of the five- 
year State plan, the State board will 
make make a final decision.

(b) In accordance with § 104.171(b)
(1), the State board shall include in the 
five-year State plan:

(1) Any recommendation which is re­
jected by the State board indicating its 
source (i.e., the name of the individual 
and agency or council affiliation) ; and

(2) The reasons of the State board for 
rejecting the recommendation.
(Sec. 107(a) (1) ; 20 U.S.C. 2307.)
§ 104.165 Public hearings on the five- 

year State plan.
(a) In formulating the five-year State 

plan, the State board is required to con­
duct a series of public hearings. This 
series of public hearings shall be con­
ducted:

(1) During the development, prior 
State plan;

(2) After giving sufficient public no­
tice; and

(3) Throughout all regions of the 
State.

(b) The purpose of these public hear­
ings is to provide the opportunity for all 
segments of the population of the State 
to give their views on:

(1) The goals which ought to be 
adopted in the State plan;

(2) The programs to be offered under 
the State plan;

(3) The allocation of responsibility for 
programs (courses) among the various 
levels of education and among the vari­
ous institutions of the State; and

(4) The allocation of local, State, and 
Federal resources to meet these goals.

(c) In accordance with § 104.171(d). 
the State board shall include in the five- 
year State plan:

(1) The views expressed at the public 
hearings or comments submitted in 
writing;

(2) A description of how these views 
are reflected in the provisions of the 
five-year State plan; and

(3) The reasons for rejecting any view 
which is not accepted for inclusion in the 
five-year State plan.
(Sec. 107(a)(2); 20 U.S.C. 2307.)
§1 0 4 .1 7 1  Certification of plans.

As used in this section, the term 
“plans” refers to the five-year State plan 
and the annual program plan and ac­
countability report. The plans submitted 
shall include, as attachments, the fol­
lowing certifications:

(a) Certification by the State attorney 
general. The State attorney general, or 
other official designated in accordance 
with State law to advise the State board 
on legal matters, shall certify that the 
State board named in the plan is the 
sole agency which has authority under 
State law to submit the plan and to 
administer or supervise the administra-
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tion of vocational education, and that 
all the plan’s provisions with respect to 
the use of funds under the Act can be 
carried out by the State.
(Implements Sec. 104(a) (1); 20 U.S.C. 2304.)

(b) Certification of involvement of 
designated agencies.

(1) The State board shall certify that 
each of the agencies, councils, and in­
dividuals required in § 104.162 has been 
afforded the opportunity to be involved. 
The State board shall include in this 
certification all recommendations re­
jected by the Board, complete identifica­
tion of the agency, council, or individual 
having made the rejected recommenda­
tion and the reasons for rejecting these 
recommendations, as required by 
§ 104.164(b). This certification shall also 
indicate the meetings held under the au­
thority of § 104.163.

(2) Each representative required in 
§ 104.162 shall certify that he or she has 
had the opportunity to participate 
actively in formulating the plan.
(Implements Secs. 104(a)(3), 107(a)(1); 20 
Ü.S.C. 2304, 2307.)

(c) Certification of delegation. The 
State board shall certify any delegation 
by the State board of responsibilities for 
administration, operation, or supervision 
of vocational education programs to 
other appropriate State agencies. The 
statement shall set forth the procedures 
used for delegation, the specific responsi­
bilities delegated, and the specific agency 
or agencies involved.
(Implements Sec. 104(a) (2); 20 UJS.C. 2304.)

(d) Certification of public hearings. 
The State board shall certify the method 
used to provide reasonable notice and 
opportunity for public hearings through­
out all regions of the State in order to 
permit all segments of the population to 
give their views on the goals for voca­
tional educational which ought to be 
adopted in the plan in terms of the ele­
ments listed in §§ 104.165(b) and 104.207
(b ). The statement shall also include the 
views expressed at the hearings and a 
description of how those views are re­
flected in the plan. If any views are not 
reflected, the statement shall set out the 
reasons for rejecting them.
(Implements Sec. 107(a)(2), 108(a)(2); 20 
U.S.C. 2307, 2308.)

(e) Certification of local advisory 
councils. The State board shall certify 
that eligible recipients within the State 
have been notified of their responsibility 
to establish local advisory councils. The 
State board shall also certify that eligible 
recipients receiving assistance under the 
Act to operate vocational education pro­
grams have established these councils. 
(Implements Sec. 105(g) ; 20 UJS.C. 2305.)

(f) Certification of consultation with 
State advisory council. Hie State ad­
visory council shall certify that the plan 
was prepared in consultation with the 
council.
(Implements Sec. 105(d) ; 20 U.S.C. 2305.)

(g) Certification by full-time person­
nel of opportunity to review the plans.

The personnel assigned full time to re­
view programs within the State to assure 
equal access to vocational education by 
both men and women shall certify that 
the opportunity to review the plan has 
been afforded.
(Implements Sec. 109(a)(3)(B); 20 U.S.C. 
2309.)

(h) Certification of adoption by State 
board. The State board shall certify that 
development of the plan has been coor­
dinated with the agencies, councils, and 
individuals as required by § 104.162 and 
that the final decision has been adopted 
by the State board, and that the plan 
constitutes the basis for operation and 
administration of the State’s vocational 
education program.
(Implements Sec. 104(a) (1); 20 U.S.C. 2304.)
§ 104.181 Content of five-year State 

plan.
The State board shall submit the five- 

year State plan to the Commissioner, 
through the appropriate HEW Regional 
Office, by the July 1st preceding the be­
ginning of the first fiscal year for which 
the plan is to take effect. The plan shall 
be composed of the following two parts:

(a) Procedures for carrying out cer­
tain assurances of the general applica­
tion as required in § 104.182; and

(b) Program provisions as required in 
§§ 104.183 through 104.188.
(Sec. 107(b) ; 20 U.S.0.2307.)
§ 104.182 Procedures to assure compli­

ance with the general application.
The State board in its five-year State 

plan shall:
(a) Describe the information which 

the State board will require in local ap­
plications in order to meet the require­
ments of § 104.141(f) (4) ;
(Sec. 106(a) (4) ; 20 U.S.C. 2306.)

(b) Describe the procedures for af­
fording eligible recipients reasonable 
notice of an opportunity for a hearing, 
for conducting the hearing, for provid­
ing a written record of the hearing, and 
for informing the recipient in writing of 
the décidons and reasons therefor;
(Impleme&tffcSec. 106(a) (4); 20 U.S.C. 2306.)

(c) Describe how the State board, for 
purposes of giving priority to applica­
tions, determines :

(1) Economically depressed areas and 
areas with high rates of unemployment 
which are unable to provide the re­
sources necessary to meet the vocational 
education needs without Federal assist­
ance; and

(2) Programs new to the area which 
are designed to meet new and emerging 
manpower needs and job opportunities 
in the area (and, where relevant, in the 
State and Nation) ;
(Implements Sec. 106(a)(5)(A); 20 U.S.C.
2306.)

(d) Describe the policies and proce­
dures by which the State board deter­
mines how the amount of funds avail­
able under this Act will be made avail­

able to those applicants approved for 
funding, using the factors specified in 
§ 104.141(f) (5) (B) ;
(Sec. 106(a) (5) (B) ; 20 U.S.C. 2306.)

(e) Set forth the policies and proce­
dures instituted for public disclosure in 
accordance with § 104.141(f) (9) ; and 
(Sec. 106 (a) (9) ; 20 U.S.C. 2306.)

(f) Describe the procedures for insur­
ing that funds for vocational programs 
for handicapped persons are used in a 
manner consistent with § 104.141(f) (10). 
The statement shall describe how the 
program provided each handicapped 
child will be planned and coordinated in 
conformity with and as a part of the 
child’s individualized educational pro­
gram as required by the Education of the 
Handicapped Act.
(Sec. 106(a) (10) ; 20 U.S.C. 2306.)
§ 104.183 Assessment of. employment 

opportunities.
(a) The five-year State plan shall in­

clude an assessment of current and fu­
ture needs for workers (job skills) within 
the State and, where appropriate, within 
the pertinent region of the country.

(b) This assessment shall reflect the 
latest available data of present and pro­
jected employment, including the data 
available from the State occupational 
information coordinating committee.
(Sec. 107(b) (1) ; 20 UJS.C. 2307.)
§ 184.184 Coals to meet employment 

needs.
The five-year State plan shall describe 

clearly the goals the State will seek to 
achieve with respect to its needs for 
workers identified in § 104.183 by the 
end of the five-year period covered by 
the five-year State plan. This descrip­
tion shall be in terms of the following 
four elements and shall include the 
reasons for choosing these elements:

(a) The programs (courses) and other 
training opportunities to be offered to 
meet the needs identified in § 104.183; 
(For the purposes of this part, the term 
“ program” refers to OE instructional 
programs, as defined by the Office of 
Education in Handbook VI, Standard 
Terminology for Curriculum and In­
struction in Local and State School Sys­
tems (1970), and means a planned se­
quence of courses, services, or activities 
designed to meet an occupational ob­
jective.)

(b) The projected enrollments of these 
programs and training opportunities;

(c) The allocations of responsibility 
for the offerings of those programs and 
training opportunities among the sec­
ondary, postsecondary, and adult levels 
of education and among the various 
types of institutions of the State; and

(d) The allocations of all local, State, 
and Federal financial resources available 
in the State for the programs and train­
ing opportunities among the secondary, 
postsecondary, and adult levels of educa­
tion and among the various types of in­
stitutions of the State.
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(Sec. 107(b) (2) ; 20 U.S.C. 23<)7.)
§ 104.185 Funding to meet employment 

needs.
(a) The five-year State plan shall set 

forth precisely the planned uses of Fed­
eral, State, and local education funds for 
each fiscal year of the State plan;

(b) The five-year State plan shall in­
dicate how this allocation of funds will 
meet the goals identified in § 104.184;

(c) The description of the planned 
uses of funds shall be in terms of the 
four elements of § 104.184 (this does not 
require duplication of § 104.184(d) ) ;
(Sec. 107(b) (3) (A) ; 20 U.S.C. 2307.)

(d) The five-year State plan shall in­
dicate the planned uses of funds under 
section 120(b) (1) (0) and section 130(b)
(7) of this Act for:

(1) State administration;
(2) Local administration; and

(Implement® Sec. 107(b)(3)(A ); 20 U.S.C.
2307.)

(e) The five-year State plan shall set 
forth the reasons for choosing these 
particular uses of funds, except that the 
State will continue to use approximately 
the same amount of its State grant 
under subpart 2 (basic grant) of this 
part for programs in secondary schools 
during fiscal years 1978 and 1979 as it 
used during fiscal" years 1975 and 1976, 
unless the State is able to demonstrate in 
its five-year State plan the need to shift 
funds from that use.
(Sec. 107(b) (3) (A) ; 20 U.S.C. 2307.)
§ 104.186 Funding to meet program 

(purpose) needs.
(a) The five-year State plan shall set 

forth precisely the intended uses of funds 
under the Act for:

(1) Basic grant programs in § 104.501;
(2) Program improvement and sup­

portive services in § 104.701;
(3) Special programs Jor the disad­

vantaged in § 104.801 (funded under 
section 102(b) of the Act) ; and

(4) Consumer and homemaking edu­
cation in § 104.901 (funded under section 
102(c) of the Act).

(b) The five-year State plan shall set 
out the reasons for choosing the uses 
described in paragraph (a) of this sec­
tion.

(c) The five-year State plan shall set 
forth precisely the intended uses of Fed­
eral funds, in accordance with the mini­
mum percentages in §§ 104.312 and 104.- 
313 to meet the special needs of :

(1) Handicapped persons;
(2) Disadvantaged persons; and
(3) Persons of limited English-speak­

ing ability.
(d) The five-year State plan shall also 

set forth the intended allocation of State 
and local funds, in accordance with the 
matching requirements in § 104.303, to 
meet the special heeds of :

(1) Handicapped persons;
(2) Disadvantaged persons; and
(3) Persons of limited English-speak­

ing ability.

(Implements secs. 107(b)(3)(B), 110(a),(b); 
20 U.S.C. 2307, 2310.)
§ 104.187 Policies for eradicating sex 

discrimination.
(a) The five-year State plan shall set 

forth a detailed description of policies 
and procedures which the State will fol­
low to assure equal access to vocational 
education programs by both women and 
men.

This description shall include:
(1) Actions to be taken to overcome 

sex discrimination and sex stereotyping 
in all State and local vocational educa­
tion programs;

(2) Incentive adopted by the State for 
eligible recipients to:

(i) Encourage the enrollment of both 
women and men in nontraditional 
courses of study; and

(ii) Develop model programs to reduce 
sex bias and sex stereotyping in training 
for and placement in all occupations.

(b) The five-year State plan shall set 
forth a program to assess and meet the 
needs of persons described in § 104.621. 
This program shall include:

(1) Special courses for these persons 
to learn how to seek employment; and

(2) Placement services for these per­
sons once they complete the vocational 
education program.
(Sec. 107(b) (4); 20 U.S.C. 2307.)
§ 104.188 Coordination between man­

power training programs and voca­
tional education programs.

The five-year State plan shall describe 
the mechanism established for coordinat­
ing vocational education programs with 
manpower training programs conducted 
by prime sponsors under the Comprehen­
sive Employment and Training Act 
(CETA), Pub. L. 93-203, and vocational 
education programs assisted under this 
Act. This description shall include the 
criteria developed to avoid duplication of 
programs under this Act and CETA.
(Sec. 107(b)(5); 20 U.S.C. 2307; Sen. Rept. 
94-882; p. 68.)
D evelopment op Annual P rogram Plan 

and A ccountability R eport

§ 104.202 Due date of annual program 
plan.

For each fiscal year, the annual pro­
gram plan is due by the July 1st preced­
ing the beginning of the applicable fiscal 
year. For example, the first annual pro­
gram plan is required for fiscal year 1978 
and is due in the appropriate HEW Re­
gional Office by July 1, 1977.
(Sec. 108(b); 20 U.S.C. 2308.)

§ 104.203 Due date of annual account­
ability report.

For each fiscal year, the annual ac­
countability report is due by the July 1st 
following the completion of the applica­
ble fiscal year. For example, the first an­
nual accountability report is required for 
fiscal year 1978 and is due in the appro­
priate HEW Regional Office by July 1,
1979.

(Sec. 108(b); 20 U.S.C. 2308.)
§ 104.204 Representation required in 

the development o f the annual pro­
gram plan and accountability report.

In formulating the annual program 
plan and accountability report for any 
given fiscal year, the State board is re­
quired to involve the active participation 
of a representative of each group set 
forth in § 104.162 (a) through ( j ) .
(Secs. 107(a)(1), 108(a)(1); 20 U.S.C. 2307,
2308.)
§ 104.205 Meetings of participating rep­

resentatives.
The State board shall convéne, as a 

group, the representatives of the agen­
cies, councils, and individuals specified in 
§ 104.204 for at least three meetings dur­
ing each fiscal year. These meetings will 
be convened to accomplish the following 
purposes:

(a) First meeting: To plan for the de­
velopment of the first draft of the an­
nual program plan and the accountabil­
ity report;

(b) Second meeting: To consider the 
draft of the annual program plan and 
accountability report;

(c) Third meeting: To recommend for 
adoption the final annual program plan 
and accountability report.
(Sec. 108(a) (1); 20 U.S.C. 2308.)
§ 104.206 State board adoption o f the 

annual program plan and account­
ability report.

(a) If the participating agencies, 
councils, and individuals are not able to 
agree upon the provisions of the annual 
program plan or the accountability re­
port, the State board will make a final 
decision.

(b) The State board shall include in 
the annual program plan or, as. appro­
priate, in the accountability report:

(1) Any recommendation which is re­
jected by the State board indicating its 
source (including the name of the indi­
vidual and agency or council affiliation); 
and

(2) The reasons of the State board for 
rejecting the recommendation.
(Sec. 108(a) (1); 20 U.S.C. 2308.)
§ 104.207 Public hearing on the annual 

program plan and accountability re­
port.

(a) In formulating the annual pro­
gram plan and accountability report, the 
State board is required to conduct a pub­
lic hearing. This public hearing shall be 
conducted:

(1) During the development, prior to 
adoption of the annual program plan 
and accountability report; and

(2) After giving sufficient public no­
tice.

(b) The purpose of this public hear­
ing is to provide an opportunity for all 
segments of the population of the State 
to give their views on:

(1) The goals which ought to be 
adopted in the annual program plan;

(2) The programs to be' offered under 
the annual program plan;
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(3) The allocation of responsibility 
for programs among the various levels 
of education and among the various in­
stitutions of the State ; and

(4) The allocation of local, State, and 
Federal resources to meet these goals. 
(Interprets Sec. 108(a)(2); 20 U.S.C. 2308.)

(c) The State board shall include in 
the annual program plan or, as appro­
priate, in the accountability report :

(1) The views expressed at the public 
hearing or comments submitted in writ­
ing;

(2) A description of how these views 
are reflected in the provisions of the an­
nual program plan or the accountability 
report; and

(3) The reasons for rejecting any view 
which is not accepted for inclusion in the 
annual program plan or accountability 
report.
(Sec. 108(a) (2) ; 20 U.S.C. 2308.)
§ 104.221 Content of annual program 

plan for fiscal year 1978.
A five-year State plan which includes 

the program provisions in §§ 104.183 
through 104.186 on a year-by-year basis 
will meet the requirements of the Act for 
the annual program plan, except that in 
addition to the planned uses of funds in 
§ 104.186, the plan shall also set out pre­
cisely the proposed distribution of such 
funds among eligible recipients, together 
with an analysis of the manner in which 
such distribution complies with the as­
surance given in the general application 
and in accordance with the policies and 
procedures in § 104.182(d).
(Interprets 108(b)(1); 20 U.S.C. 2308.)
§ 104.222 Content of annual program 

plans for the fiscal years following 
1978.

The plan shall contain: (a) Any up­
dating of the five-year State plan, as 
submitted under §§ 104.183 and 104.184, 
considered necessary to reflect later or 
more accurate employment data or a 
different level of funding than was 
anticipated;

(b) A description of how the uses of 
funds proposed for the fiscal year in 
§ 104.185 will be complied with * or 
changed (in light of anticipiated appro­
priations) and the reasons for the 
changes;

(c) A description of how the uses of 
funds under the Act proposed for the 
fiscal year in § 104.186 will be complied 
with or changed (in light of anticipated 
appropriations) and the reasons for the 
changes;

(d) A description of how funds used 
in (b) and (c) will comply with the mini­
mum percentages, matching, and main­
tenance of effort requirements in 
§ 104.301;

(e) The additional provisions set 
forth in § 104.221;

(f) The results of the:
(1) Coordination of programs funded 

under this Act and manpower training 
programs;

(2) Compliance of the State plan with 
the provisions contained in § 104.187 
concerning providing equal access to
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programs by both men and women; and
(3) Participation of local advisory 

councils required to be established under 
§ 104.171(e).
(Implements Sec. 108(b) (1); 20 U.S.C. 2308.)
§ 104.241 Content o f the accountability 

report.
(a) The accountability report shall:
(1) Show the extent to which the 

State, during the fiscal year preceding 
the submission of the report, has 
achieved the goals of the approved five- 
year State plan, including a description 
in terms of the elements in § 104.184;

(2) Show the degree to which proposed 
uses of Federal, State, and local funds in 
§ 104.222(b) have been complied with, 
including a description in terms of the 
elements in § 104.185;

(3) Show in detail how the funds used 
in § 104.222(d) complied with the mini­
mum percentage, matching, and mainte­
nance ofeffort requirements in § 104.301 ;
(Implements Sec. 108(b) (2) (A ).)

(4) Show in detail how funds under 
the Act allocated for programs in 
§ 104.186 have been used during the fiscal 
year, including:

(i) A description of uses of funds as 
set out in §§ 104.222(c) ;

(ii) A description of the distribution 
of funds available for these sections 
among local educational agencies and 
other eligible recipients in conformity 
with § 104.222(e) ; and

(ni) The results achieved by the uses 
of these funds.
(Sec. 108(b) (2) (B) ; 20 U.S.C. 2308.)

(b) The accountability report shall 
contain:

(1) A summary of the evaluation of 
programs conducted by the State in ac­
cordance with §§104.402 and 104.404; 
and

(2) A description of how the evalua­
tion information has been used to im­
prove the State’s programs of vocational 
education, including consideration given 
to each recommendation in the evalua­
tion report of the State advisory ̂ council 
for vocational education.
(Sec. 108(b) (2) (C); 20 UJS.C. 2308.)
Approval of F ive-Y ear State P lan and

Annual Program P lan and A ccounta­
bility  R eport

§ 104.261 Conditions for approval of 
five-year State plan.

The Commissioner will not approve a 
five-year State plan until the Commis­
sioner:

(a) Makes specific findings in writing 
as to the compliance of the five-year 
State plan with the provisions of the Act 
and applicable regulations;

(b) Makes a determination that ade­
quate procedures are set forth, in ac­
cordance with § 104.182, to insure that 
assurances of the general application 
will be carried out;

(c) Makes a determination that ade­
quate procedures are set forth in the five- 
year State plan to insure that the pro­
visions of the plan will be carried out;

(Sec. 109(a) (1); 20 U.S.C. 2309.)
(d) Has received assurances that the 

full-time personnel assigned to review 
programs within the State to assure 
equal access by both men and women 
have been afforded the opportunity to 
review the five-year State plan; and 
(Sec. 109(a)(3)(B); 20 U.S.C. 2309.)

(e) Makes a determination that the 
State has complied in preparing the five- 
year State plan with the nationally uni­
form definitions and information ele­
ments which have been developed under 
the authority of section 161 of the Act. 
(Sec. 109(a) (3) (C) ; 20 U.S.C. 2309.)
§ 104.262 Conditions for approval of 

annual program plan and account­
ability report.

The Commissioner will not approve an 
annual program plan and accountability 
report until the Commissioner:

(a) Makes specific findings in writ­
ing as to the compliance of the annual 
program plan and accountability report 
with the provisions of the Act and appli­
cable regulations;

(b) Makes a determination that ade­
quate procedures are set forth to insure 
that the assurances of the general appli­
cation will be carried out;

(c) Makes a determination that ade­
quate procedures are set forth in the an­
nual program plan and accountability 
report to insure that the provisions of 
the plan will be carried out;

(d) Makes a determination that the 
annual program plan and accountability 
report show progress in achieving the 
goals set forth in the approved five-year 
State plan;,
(Sec. 109(a) (2); 20 U.S.C. 2309.)

(e) Has received assurances that the 
full-time personnel assigned to review 
programs within the State to assure equal 
access by both men and women have 
been afforded the opportunity to review 
the annual program plan and account­
ability report; and
(Sec. 109(a)(3)(B); 20 U.S.C. 2309.)

(f) Makes a determination that the 
State has complied in preparing the an­
nual program plan and accountability 
report with the nationally uniform defi­
nitions and information elements which 
have been developed under the authority 
of section 161 of the Act.
(Sec. 109(a)(3)(C); 20 U.S.C. 2309.)
§ 104.263 Notice of approval or disap­

proval.
After reviewing the five-year State 

plan, the annual program plan, and the 
accountability report, the Commissioner 
will notify the State board, in writing, 
of the granting or withholding of ap­
proval.
(Sec. 109 (a), (b ); 20 U.S.C. 2309.)

W ithholding of Approval of Plan 
§ 104.271 Disapproval of plan.

The Commissioner:
(a) Will not finally disapprove a State 

plan without first affording the State
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board reasonable notice and opportunity 
for a hearing;
(Sec. 109(b) (1); 20 U.S.C. 2309.)

(b) Will not disapprove a State plan 
solely on the basis of the distribution of 
State and local expenditures for voca­
tional education;
(Sec. 109(b) (2); 20 U.S<C. 2309.)

(c) Will give at least fifteen (15) work 
days written notice of the disapproval of 
a plan or disapproval of the method by 
which the State is administering the 
plan; and
(Implements Sec. J09 (c); 20 U.S.C. 2309.)

(d) Will hold the hearing within the 
State.
(Sec. 109(b) (1); 20 U.S.C. 2309.)
Hearings Before the Commissioner on 

Agency or Council Challenges to the 
Five-Y ear State P lan or the Annual 
Program P lan

§ 104.281 Opportunity for a hearing.
(a) Sections 107 and 108 of the Act 

require the Commissioner to provide an 
opportunity for a hearing to certain 
agencies and councils which may be dis­
satisfied with any final decision of the 
State board with respect to the proposed 
five-year State plan or the annual pro­
gram plan filed with the Commissioner.

(b) The agencies and councils which 
may request a hearing are those agen­
cies and councils set forth in § 104.162
(a) through (d), and (h) through ( j) ) .  
A representative of an agency or council 
may not request a hearing in his or her 
individual capacity.
(Secs. 107(a), 108(a); 20 U.S.C. 2307; 2308.)

(c) An agency or council may appeal 
to the Commissioner only:

(1) Matters which the agency or coun­
cil has recommended to the State board 
for inclusion in the five-year State plan 
or annual program plan which the State 
board has not accepted (§ 104.164); or

(2) The State board’s failure to fol­
low the section 107 arid section 108 proc­
ess as to that agency or council.
(Interprets Sec. 107(a), 108(a), 20 U.S.C. 
2307, 2308.)
§ 104.282 Appeal to the Commissioner.

(a) If a hearing is to be requested, the 
notice of appeal shall be in writing, ad­
dressed to the Commissioner and to the 
State board, and mailed by registered 
mail no later than fifteen (15) work 
days after the notification in writing has 
been received by the agency or council 
that the recommendations of the agency 
or council have been disapproved by the 
State board.

(b) Pending resolution of the matter 
for which a hearing has been requested, 
the five-year State plan or annual pro­
gram plan submitted by the State board, 
if in substantially approvable form, may 
be conditionally approved by the Com­
missioner and may be conditionally 
deemed the operative plan.
(Implements Secs. 107(a), 108(a); 20 U.S.C. 
2307, 2308.)

§ 104.283 Hearing.
(a) The Commissioner may delegate 

authority to an employee of the Office of 
Education to be the hearing officer. The 
hearing officer shall take testimony, con­
sider the arguments of the parties, make 
findings of fact, make conclusions of law, 
and make recommendations to the Com­
missioner.

(b) The hearing officer shall give each 
party at least fifteen (15) work days 
notice of the time, place, and purpose of 
the hearing.

(c) The fifteen (15) work days notice 
of time and place of the hearing may be 
reduced or waived if all parties agree.

(d) The hearing may take place in 
Washington, D.C., or within the State 
whose agency or council is appealing, at 
the option of the requesting party and 
with the hearing officer’s approval.

(e) The hearing officer may adjourn 
the hearing to a more satisfactory time 
or place on the motion of the hearing 
officer or on motion of a party.

(f) A record shall be kept of the hear­
ing. The record may be taken by short­
hand, stenotype, or mechanical or elec­
trical means, and shall be transcribed. 
(Implements Sec. 107(a) (1); 20 UJS.C. 2307.) 
§ 104.284 Prehearing.

(a) The hearing officer may require 
a prehearing conference.

(b) The prehearing conference shall 
be conducted in an informal manner for 
the purpose o f :

(1) Simplification of the issues;
(2) Exchange of documents;
(3) Stipulation of facts;
(4) Deciding on procedures at the 

hearing; and
(5) Such other matters as may prop­

erly be dealt with to aid in expediting 
the orderly conduct or disposition of the 
hearing.
(Implements Sec. 107(a) (1); 20 U.S.C. 2307.)
§ 104.285 Right to counsel, witnesses, 

cross examination.
(a) The parties shall have the right 

to be represented by counsel.
(b) The parties may offer evidence by 

witnesses appearing in person.
(c) Where a witness appears in per­

son, the other party shall have the right 
to cross examine the witness.

(d) If a witness is unable to appear 
in person, documentary evidence or affi­
davits may be accepted in lieu of personal 
appearance. Affidavits shall be given only 
the probative value of a sworn state­
ment which has not been subjected to 
cross examination.
(Implements Sec. 107(a) (1); 20 U.S.C. 2307.)
§ 104.286 Evidence and standard of evi­

dence.
(a) Formal rules of evidence do not 

apply. The hearing officer shall restrict 
the admission of evidence to that which 
is material and relevant.

(b) The hearing officer may request 
additional evidence.

(c) Findings of fact shall be supported 
by substantial evidence. “Substantial evi­
dence,” for the purpose of this hearing, 
means such relevant evidence as a rea­

sonable mind might accept to support 
a conclusion. (305 U.S. 197, 229 (1938).) 
(Implements Sec. 107(a) (1); 20 U.S.C. 2307.)
§ 104.287 Determinations to be made 

by the hearing officer.
(a) The hearing officer shall deter­

mine, with reference to the matters sub­
ject to appeal (§ 104.218(c)) ;

(1) Whether the procedural require­
ments of the Act have been fulfilled;

(2) Whether the decisions of the 
State board as set forth in the five-year 
State plan or the annual program plan 
are in accordance with the law;

(3) Whether the decisions of the State 
board in the five-year State plan or the 
annual program plan are based on sub­
stantial evidence; and

(4) Whether the State board’s de­
cisions in the five-year State plan or the 
annual program plan best carry out the 
purposes of the Act.
(Sec. 107(a) (1); 20 UJS.C. 2307.)

(b) Where the hearing officer decides 
that the State board has conformed with 
the provisions of paragraphs (a), (1),
(2), and (3) of this section the hearing 
officer shall issue findings of fact to that 
effect.

(c) Where the hearing officer decides 
that the five-year State plan or the an­
nual program plan will best carry out the 
purposes of the Act, the hearing officer 
shall recommend a finding for the State 
board.

(d) Where the hearing officer decides 
that the State board has not conformed 
with the provisions of paragraphs (a)
(1), (2), and (3) of this Section or that 
the five-year State plan or the annual 
program plan will not best carry out the 
purposes of the Act, the hearing officer 
shall recommend that the plan not be 
approved.
(Implements Sec. 107(a) (1); 20 U.S.C. 2307.) 
§  104.288 Commissioner’s decision.

(a) The findings of fact and recom­
mendation of the hearing officer shall be 
conveyed to the parties and to the Com­
missioner.

(b) The findings and recommendation 
of the hearing officer shall become the 
findings and decision of the Commis­
sioner unless the Commissioner reverses 
the hearing officer’s findings or recom­
mendation, in whole or in part, within 
fifteen (15) work days after the date the 
hearing officer conveys his or her findings 
and recommendation to the Commis­
sioner.
(Implements Sec. 107(a) (1); 20 U.S.C. 2307.)

(c) The Commissioner may not uni­
laterally change a five-year State plan or 
annual program plan. The Commissioner 
shall approve a plan or disapprove a 
plan in its entirety and return it to the 
State board for revision.
(Implements Sec. 107(a)(1); 20 U.S.C. 2307; 
Conf. Rept. No. 94-1701, pp. 216, 217.)
§ 101.289 Appeal by State board, or 

agency to the court of appeals.
A State board, or agency dissatisfied 

with a final action of the Commissioner
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under section 107(a) (1) of the Act may 
appeal to the United States court of ap­
peals for the circuit in which the State is 
located in accordance with the proce­
dure specified in section 434(d) (2) of 
GEPA.
(Implements Sec. 107(a)(1); 20 U.S.C.
1232c).

Suspension and T ermination of 
Payments for Noncompliance

§ 104.291 Suspension and termination 
of payments for noncompliance.

Suspension and termination of pay­
ments for noncompliance shall be in ac­
cord with section 434(c) of GEPA. Sec­
tion 434(c) of GEPA reads as follows:

(c) 'Whenever the Commissioner, after rea­
sonable notice and an opportunity for hear­
ing, finds that there has been failure, by any 
recipient of funds under any applicable pro­
gram, to comply substantially with terms to 
which such recipient has agreed in order to 
receive such funds, the Commissioner shall 
notify such recipient that further payments 
will not be made to such recipient under that 
program untU he is satisfied that such recip­
ient no longer fails to comply with such 
terms. Until the Commissioner is so satis­
fied, no further payments shall be made to 
such recipient. Pending the outcome of any 
termination proceeding initiated under this 
paragraph, the Commissioner may suspend 
payments to such recipient, after such recipi­
ent has been given reasonable notice and 
opportunity to show cause why such action 
should not be taken.
(Sec. 109(f) (1); 20 U.S.C. 2309,, 1232c.)

Appeal to the Courts

§ 104*292 Appeal by State board on 
withholding of approval o f State 
plan.

A State board which is dissatisfied with 
the final action of the Commissioner after 
an appeal to the Commissioner on with­
holding of approval of a State plan may 
appeal to the appropriate United States 
court of appeals as provided in section 
109(d) of the Act.
(Sec. 109(d); 20 U.S.C. 2309.)
§ 104.293 Appeal by eligible recipients 

to the court of appeals.
An eligible recipient dissatisfied with 

the final action of the State board (or 
other appropriate State administrative 
agency) with respect to approval of an 
application by such eligible recipient for 
a grant under this Act may appeal to 
the appropriate United States court of 
appeals as provided in section 109(e) of 
the Act.
(Sec. 109(e): 20 U.S.C. 2309.)

F iscal R equirements

FEDERAL SHARE
§ 104.301 Application of Federal re­

quirements.
(a) Federal vocational education funds 

shall be used solely to carry out the pur­
poses of the Vocational Education Act 
and the regulations in this part. All ex­
penditures of Federal funds are subject 
to the conditions and requirements of the 
Act and regulations.
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(Interprets Sec. 111(a) ; 20 U.S.C. 2311.)
(b) Federal funds shall be used to 

share only in expenditures which are 
made in accordance with: (1) Assurances 
of the general application; (2) Five-year 
State plan; and (3) Annual program 
plan.
(Interprets Sec. 111(a); 20 U.S.C. 2311.)

(c) State and local funds which are 
applied to the matching requirements 
and maintenance of efforts requirements 
of the Act are subject to the conditions 
and requirements of the Act, regulations, 
and five-year State plan and annual pro­
gram plan. This means that every pro­
gram or activity supported in whole 
or in part by State or local funds which 
are used to match Federal funds must 
meet the same conditions and require­
ments as those supported by Federal 
funds.
(Interprets Sec. 111(a); 20 U.S.C. 2311; 20 
U.S.C. 19.)

(d) Only actual expenditures of State 
and local funds shall be accepted as part 
of the State’s matching and mainte­
nance of effort requirements. This means 
that in-kind contributions shall not be 
used as part of the State’s matching and 
maintenance of effort requirements. Re­
quirements of 45 CFR 100b.92(b) of 
GEPR shall not apply to this program.
(Interprets Sec. 111(a); 20 U.S.C. 2311, 20 
UjS.C. 19.)

§ 104.302 Federal share - o f expendi­
tures— annual program plan.

(a) The Commissioner will pay to 
each State from the funds available un­
der Section 102(a) an amount not to 
exceed 50 percent of the cost of carrying 
out its annual program plan.

(b) The State’s matching share of ex­
penditures under the annual program 
plan may be on a state-wide basis.

(c) Except for the fiscal requirements 
for the national priority programs de­
scribed in § 104.303, State administration 
described in § 104.306, and local admin­
istration described in § 104.307, it is not 
necessary that Federal funds be matched 
by non-Federal funds for each purpose 
and program under the Act.
(Interprets Sec. 111(a); 20 U.S.C. 2311.)
§ 104.303. Federal share of expendi­

tures— national priority programs.
(a) The Commissioner will pay to each 

State an amount not to exceed 50 percent 
of the excess cost (i.e., costs of special 
educational and related services above 
the costs for non-handicapped students) 
of programs, services, and activities un­
der the basic grant in subpart 2 and 
program improvement and supportive 
services in subpart 3 for handicapped 
persons.

(b) The Commissioner will pay to 
each State an amount not to exceed 50 
percent of:

(1) The excess cost (i.e., costs of spe­
cial educational and related services 
above the costs for non-disadvantaged 
persons) of programs, services, and ac­

tivities under the basic grant in subpart 
2 and program improvement and sup­
portive services in subpart 3 for disad­
vantaged persons (other than handi­
capped persons);

(2) The excess cost (i.e., costs of spe­
cial education and related services above 
the costs for persons who are not classi­
fied as persons of “ limited English- 
speaking ability” ) of programs, services, 
and activities under the basic grant in 
subpart 2 and program improvement and 
supportive services in subpart 3 for per­
sons who have limited English-speaking 
ability; and

(3) Stipends for students entering or 
already enrolled in vocational education 
programs who have acute economic 
needs which cannot be met under work- 
study programs.

(c) The Commissioner will pay to each 
State an amount not to exceed 50 percent 
of the cost of programs, services, and 
activities under the basic grant in sub­
part 2 and program improvement and 
supportive services in subpart 3 for:

(1) Postsecondary programs for: (i) 
Persons who have completed or left high 
school; (ii) who are enrolled in orga­
nized programs of study for which credit 
is given toward and associate or other de­
gree; and (iii) who are not enrolled in 
programs designed as baccalaureate or 
higher degree programs; and

(2) Adult programs for: (i) Persons 
who have already entered tlie labor mar­
ket; (ii) persons who are unemployed;
or (iii) persons who have completed or 
left high school and who are enrolled in 
organized programs of study for which 
credit is not given toward an associate 
or other degree.
(Sec. 110; 20 U.S.C. 2310.)
§ 104.304 Allowable expenditures for 

vocational education for national pri­
ority programs.

A State shall use the funds allotted for 
national priority programs under section 
110 of the Act only for expenditures 
which are attributable to vocational edu­
cation programs, services, and activities 
described in § 104.303.
(Section 110; 20 U.S.C. 2310; 45 CFR 100, 
App. B, Part II.)
§ 104.305 Federal share of expendi­

tures— 100 percent payments.
(a) The Commissioner will pay to 

each State an amount up to 100 percent 
of the cost of:

(1) Cooperative vocational education 
programs which include students en­
rolled in nonprofit private schools pur­
suant to section 122(f) of the Act;

(2) Exemplary and innovative pro­
grams which include students enrolled 
in nonprofit private schools pursuant to 
section 132(b) of the Act; and

(3) Special programs for disadvan­
taged persons in areas of the State which 
have high concentrations of youth un­
employment or school dropouts under 
section 140 of the Act.

(b) The Commissioner will pay to the 
Trust Territory of the Pacific Islands, 
the Northern Mariana Islands, Guam,
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the Virgin Islands, and American Samoa 
up to 100 percent of the cost of carrying 
out all programs listed in §§ 104.302 and 
104.303.
(Sec. 111(a)(1); 20 U.S.C. 2311.)
§ 104.306 Federal share of expendi­

tures—-State administration.
(a) The Commissioner will pay, from 

the funds allotted pursuant to section 
102(a) of the Act, up to 50 percent of 
the cost of administration of the five- 
year State plan and annual program 
plan, except as indicated in paragraphs
(b) and (c).
(Sec. 111(a) (2) (B) ; 20 U.S.C. 231.)

(b) The Federal share of the cost of 
administration of the five-year State 
plan and annual program plan in fiscal 
year 1978 is up to 80 percent and in fiscal 
year 1979 is up to 60 percent.
(Sec. 111(a)(2)(B); 20 U.S.C. 2311.)

(c) The Federal share of the cost of 
administration of the five-year State 
plan and annual program plan in fiscal 
year 1978 may be in excess of 80 percent 
under the following conditions:

(1) State and local expenditures for 
vocational education in a State for the 
latest fiscal year for which reliable data 
are available preceding fiscal year 1978 
exceed the Federal expenditures for vo­
cational education in that State by ten 
times. For example, if the Federal allo­
cation in fiscal year 1977 is $2 million, 
the aggregate of State and local expendi­
tures must be greater than $20 million; 
and

(2) The Commissioner determines 
that the costs of administration of the 
five-year State plan and annual pro­
gram plan in fiscal year 1977 were neces­
sary for the proper and efficient per­
formance of the State’s duties under the 
Act; and

(3) The Commissioner determines 
that the 80 percent ceiling on the Fed­
eral share of the cost of administration 
is insufficient to meet the needs of the 
State.

(d) The State shall use the following 
computation in determining its expendi­
ture of Federal funds under paragraph
(a) for administration of the five-year 
plan and annual program plan :

(1) not more than 80 percent of the 
total amount used for State administra­
tion shall be made from the basic grant 
in subpart 2;

(2) not more than 20 percent of the 
total amount used for State administra­
tion shall be made from program im­
provement and supportive services in 
subpart 3.

(e) The computation in paragraph
(d) of this section does not require the 
State to use administrative funds in an 
80/20 ratio between subpart 2 and sub- 
Part 3 activities. The State may use its 
administrative funds in whatever distri­
bution best meets its needs.
(Interprets Sec 111(a)(2)(B); 
2311.) 20 U.S.C.

§ 104.307 Federal share of expendi­
tures— local administration.

(a) The Commissioner will pay, from 
the funds allotted pursuant to section 
102(a) of the Act, a part of the costs of 
supervision and administration of voca­
tional education programs carried out by 
an eligible recipient.

(b) The eligible recipient shall use 
either the method set forth in subpara­
graph (1) or subparagraph (2) of this 
paragraph in determining the payment 
of local administrative costs.

(1) The percentage of Federal funds 
used by an eligible recipient for the costs 
of supervision and administration of vo­
cational education programs may be no 
greater than the percentage of Federal 
funds used* to support the total voca­
tional education program carried out by 
the eligible'recipient. For example, the 
total cost of the vocational education 
program of the eligible recipient is $100,- 
000 and the Federal contribution to this 
eligible recipient is $25,000, or 25 percent 
of the total. If local administrative costs 
are $10,000, then up to 25 percent of this 
amount, or $2,500, may be charged 
against the Federal funds.

(2> Up to 50 percent of the cost of 
supervision and administration of the 
vocational education program of the eli­
gible recipient may be charged to the 
Federal funds : Provided, That State 
funds match the Federal funds dollar for 
dollar. State funds used to match Federal 
funds shall be specifically made available 
for the purpose of local administration. 
For example, if the total cost of local 
administration is $10,000, then up to 
$5,000 may be charged to the Federal 
funds as long as the State contributes 
the same amount from a specific State 
appropriation.

(c) The State shall use the following 
computation in determining the amount 
of Federal funds available for the costs 
of local supervision and administration:

(1) Not more than 80 percent of the 
total amount used for supervision and 
administration by eligible recipients 
shall be made from the basic grant in 
subpart 2.

(2) Not more than 20 percent of the 
total amount used for supervision and 
administration by eligible recipients 
shall be made from program improve­
ment and supportive services in subpart

(d) The computation in paragraph
(c) of this section does not require the 
State to use administrative funds in an 
80/20 ratio between subpart 2 and sub­
part 3 activities. The State may use its 
administrative funds in whatever pro­
portion best meets its needs.
(Interprets Sec. 111(a); 20 U.S.C. 2 3 1 1 .)

MINIMUM PERCENTAGES

§ 104.311 Percentage requirements with 
respect to State distribution of Fed­
eral funds.

The minimum percentages set forth 
in §§ 104.312, 104.313, and 104.314 are 
applicable to each State’s allotment 
under section 102(a) of the Act.

(Interprets Sec. 110(a) ; 20 U.S.C. 2310.)
§ 104.312 Minimum percentage for thè 

handicapped.
The State shall expend at least 10 per­

cent of the allotment under section 102
(a) of the Act for vocational education 
for handicapped persons as described in 
§ 104.303(a). The State shall use these 
funds to the maximum extent possible 
to assist handicapped persons to par­
ticipate in regular vocational education 
programs.
(Sec. 110(a); 20 U.S.C. 2310.)

§ 104.313 Minimum percentage for the 
disadvantaged.

(a) The State shall expend at least 20 
percent of the section 102(a) allotment, 
subject to the conditions of paragraph
(b ) , for the following purposes:

(1) Vocational education for dis­
advantaged persons (other than handi­
capped persons) as described in § 104.- 
303(b)(1);

(2) Vocational education for persons 
who have limited English-speaking abil­
ity as described in § 104.303((b) (2}) ; and

(3) Stipends for students entering or 
already enrolled in vocational education 
programs who have acute economic 
needs which cannot be met under work- 
study programs.
(Sec. 110(b); 20 U.S.C. 2310.)

(b) The State shall use, to the maxi­
mum extent possible, the funds expended 
for disadvantaged persons and persons 
of limited English-speaking ability to 
enable these persons to participate in 
regular vocational education programs. 
(Sec. 110(d); 20 U.S.C. 2310.)

(c) The State shall use the following 
formula in determining its expenditures 
of funds under paragraph (a) of this sec­
tion for vocational education for persons 
who have limited English-speaking abil­
ity:

(1) First determine the amount of 
Federal funds reserved for the purposes 
of paragraph (a) of this section;

(2) Determine the population having 
limited English-speaking ability who are 
between the ages of 15 and 24 inclusively;

(3) Determine the total population of 
the State aged 15 to 24 inclusively ;

( 4 ) Divide step two by step three ;
(5) Multiply the quotient from step 

four by the total amount reserved for 
paragraph (a) of this section as indi­
cated in step óne;

(6) Expend at least this amount for 
vocational education for persons having 
limited English-speaking ability. The 
amount expended for this purpose shall 
not exceed the total amount reserved 
for paragraph (a) of this section.

For example, a State reserves $500,000 
for the purposes of paragraph (a) of this 
section. The State determines its limited 
English-speaking population between the 
ages of 15 and 24 is 10,000. The total pop­
ulation of the State aged 15 to 24 is 200,- 
000. 10,000 is divided by 200,000 and the 
quotient is .05. $500,000 is multiplied by 
.05 and the product is $25,000. Accord-
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ingly, the State expends at least $25,000 
for vocational education for persons who 
have limited-English speaking ability, 
but no more than $500,000.
(Implements Sec. 110(b) (2); 20 U.S.C. 2310.)
§ 104.314 Minimum percentage for 

postsecondary and adult.
The State shall expend at least 15 per­

cent of the section 102(a) allotment for 
vocational education for:

(a) Postsecondary programs for: (1) 
Persons who have completed or left high 
school; (2) Who are enrolled in orga­
nized programs of study for which credit 
is given toward an associate or other 
degreel and (3) Who are not enrolled in 
programs designed as baccalaureate or 
higher degree programs; and

(b) Adult programs for: (1) Persons 
who have already entered the labor 
market; (2) Persons who are unem­
ployed; or (3) Persons who have com­
pleted or left high school and who are 
enrolled in organized programs of study 
for which credit is not given toward an 
associate or other degree.
(Sec. 110(c); 20 U.S.C. 2310.)
§ 104.315 Expenditures for programs in 

secondary schools.
(a) The State shall expend from its 

allotment for the basic grant (subpart 
2) approximately the same amount of 
Federal funds for programs in secondary 
schools during fiscal years 1978 and 1979 
as it had expended during fiscal years 
1975 and 1976.

(b) The State shall set forth in the 
five-year State plan its justification for 
the need to shift funds in the event the 
projected Federal expenditures for pro­
grams in secondary schools, in either fis­
cal year 1978 or 1979 are not within 95 
percent of the amount of Federal funds 
expended for programs in secondary 
schools during fiscal years 1975 and 1976.
(Interprets Sec. 107(b)~(3) (A); 20 TJ.S.C. 
2307.)

M aintenance of Effort

§  104.321 Maintenance of fiscal effort 
at the State leveL

A State shall maintain its fiscal effort 
on either a per student basis or on an 
aggregate basis for vocational educa­
tion compared to the amount expended 
in the previous year.
(Sec. 111(b) (1); 20 U.S.C. 2311.)
§ 104.322 Withholding of payments. -

The Commissioner will not make any 
payments to a State in a fiscal year un­
less the Commissioner finds that the fis­
cal effort of the State for vocational 
education on a per student basis or on 
an aggregate basis in the previous fiscal 
year was not less than the fiscal effort of 
the State on a per student basis or on an 
aggregate basis in the second preceding 
fiscal year.
(Sec. 111(b) (1); 20 U.S.C.2311.)
§ 104.323 Five percent rule.

Total State fiscal effort for vdcational 
education in the preceding fiscal year

RULES AND REGULATIONS

shall not be considered reduced from 
the fiscal year effort of the second pre­
ceding fiscal year unless the per student 
expenditure or aggregate expenditure in 
the preceding year is less than that in 
the second preceding fiscal year by more 
than five percent. For example, a State 
which expends an aggregate of $10 mil­
lion for vocational education in one fiscal 
year and an aggregate of $9,600,000 
in the succeeding fiscal year will not be 
considered to have reduced fiscal effort 
for the purposes of the Vocational Edu­
cation Act.
(Interprets Sec. 111(b)(1); 20 U.S.C. 2311.)
§ 104.324 Unusual circumstance rule.

Any reduction in fiscal effort for any 
fiscal year by more than five percent will 
disqualify the State from receiving Fed­
eral funds unless the State is able to~ 
demonstrate to the satisfaction of the 
Commissioner the following:

(a) In the preceding fiscal year, the 
reduction was occasioned by unusual cir­
cumstances that could not have been 
fully anticipated or reasonably compen­
sated for by the State. Unusual circum­
stances may include unforeseen decreases 
in revenues due to the decline of the tax 
base;

(b) In the second preceding fiscal 
year, contributions of large sums of 
monies from outside sources were made; 
or

(c) In the second preceding fiscal 
year, large amounts of funds were ex­
pended for long-term purposes such as 
construction and acquisition of school 
facilities or the acquisition of capital 
equipment.
(Interprets Sec. 111(b) (1); 20 U.S.C. 2311.)
§ 104.325 Maintenance of fiscal effort 

at the local level.
A local educational agency shall main­

tain its fiscal effort on either a per stu­
dent basis or on an aggregate basis for 
vocational education compared with the 
amount expended in the previous fiscal 
year.
(Sec. 111(b)(1); 20 U.S.C. 2311.)
§ 104.326 Withholding o f payments.

A State shall not make payment under 
this Act to a local educational agency 
unless the State finds that the combined 
fiscal effort of the State and local educa­
tional agency on a per student basis or 
on an aggregate basis of the local edu­
cational agency and the State, was not 
less than the combined fiscal effort in the 
second preceding fiscal year.
(Sec. 111(b)(1); 20 UJS.C. 2311.)
§ 104.327 Exceptions.

The 5 percent rule applicable to the 
State in § 104.323 and the unusual cir­
cumstances rule in § 104.324 are also 
applicable to local educational agencies. 
(Interprets Sec. 111(b)(1); 20 U.S.C. 2311.)
§ 104.328 Maintenance of fiscal effort 

by postsecondary educational institu* 
tions.

A postsecondary educational institu­
tion shall maintain its fiscal effort on

either a per student basis or on an aggre­
gate basis for vocational education com­
pared with the amount expended in the 
previous fiscal year.
(Sec. 111(b)(2); 20 U.S.C. 2311.)
§ 104.329 Withholding o f payments.

A State shall not make any payment 
under this Act to a postsecondary edu­
cational institution unless the State finds 
that the fiscal effort on a per student 
basis or on an aggregate basis of that 
institution, with respect to the provision 
of vocational education, was not less 
than the fiscal effort of that institution 
in the second preceding fiscal year.
(Sec. 111(b)(2); 20 U.S.C. 2311.)
§ 104.330 Exceptions.

The 5 percent rule applicable to the 
State in § 104.323 and the unusual cir­
cumstances rule in § 104.324 are also ap­
plicable to postsecondary educational 
institutions.
(Interprets Sec. 111(b)(2); 20 U.S.C. 2311.)

STATE EVALUATION 
§ 104.401 Purpose.

The State evaluations are to be used to 
assist local educational agencies and 
other recipients of funds in operating the 
best possible programs of vocational edu­
cation and to improve the State’s pro­
grams of vocational education.
(Sec. 112(b)(1); 20 U.S.C. 2312.)
§ 104.402 Evaluation by State board.

The State board shall, during the five- 
year period of the State plan, evaluate in 
quantitative terms the effectiveness of 
each formally organized program or 
project supported by Federal, State, and 
local funds. These evaluations shall be 
in terms of: (a) Planning and opera­
tional processes, such as:

(1) Quality and availability of instruc­
tional offerings;

(2) Guidance, counseling, and place­
ment and follow-up services;

(3) Capacity and condition of facili­
ties and equipment;

(4) Employer participation in coopera­
tive programs of vocational education;

(5) Teacher/pupil ratios; and
<6) Teacher qualifications.
(b) Results of student achievement as 

measured, for example, by:
(1) Standard occupational proficiency 

measures;
(2) Criterion referenced tests; and
(3) Other examinations of students’ 

skills, knowledge, attitudes, and readi­
ness for entering employment success­
fully.

(c) Results of student employment 
success as measured, for example, by:

(1) Rates of employment and unem­
ployment;

(2) Wage rates;
(3) Duration of employment; and
(4) Employer satisfaction with per­

formance of vocational education stu­
dents as compared with performance of 
persons who have not had vocational 
education.

(d) The results of additional services, 
as measured by the suggested criteria un-
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der paragraphs (a), (b), and (c) of this 
section, that the State provides under the 
Act to these special populations:

(1) Women;
(2) Members of minority groups;
(3) Handicapped persons;
(4) Disadvantaged persons; and
(5) Perso'hs of limited English-speak­

ing ability.
(Implements Sec. 112(b) (1); 20 U.S.C. 2312.) 
§ 104.403 Use o f  results o f  evaluation.

(a) The results of the evaluation shall 
be used as a basis to revise and improve 
the programs conducted under the ap­
proved five-year State plan.

(b) The State board shall make the 
results of the evaluations readily avail­
able to the State advisory council on 
vocational education.
(Sec. 112(b) (1) (A ); 20 U.S.C. 2312.)
§ 104.404 Special data on completers 

and leavers.
(a) The State shall evaluate, using 

wherever possible statistically valid 
sampling techniques, the effectiveness of 
each program of vocational education 
which purports to teach entry-level job 
skills.

(b) The State shall evaluate each of 
these programs in order to ascertain the 
extent to which both those students who 
complete a program and those students 
who leave before completing a program:

(1) Find employmeiit in occupations 
related to their training; and

(2) Are considered by their employ­
ers to be well-trained and prepared for 
employment.
(Sec. 112(b) (1) (B ); 20 U.S.C. 2312.)

(c) The State shall use the following 
definitions for “program completer” and 
“program leaver” :

(1) “Program completer”  means a 
student who finishes a planned sequence 
of courses, services, or activities designed 
to meet an occupational objective and 
which purports to teach entry-level job 
skills; and

(2) “Program leaver” means a student 
who has been enrolled in and has at­
tended a program of vocational educa­
tion (which is part of a planned sequence 
of courses, services or activities designed 
to meet an occupational objective and 
which purports to teach entry-level job 
skills) and has left the program without 
completing it, except that no student 
shall be counted as a program leaver 
who is still enrolled in another program 
of vocational education. The term “pro­
gram leaver” includes:

(i) Persons who leave the program 
voluntarily before its formal completion 
because they have acquired sufficient 
entry-level job skills to work in the field, 
and who have taken a job related to 
their field of training; and

(ii) All other leavers.
(d) For the purposes of this section, a 

State shall report separately on program 
completers and program leavers in ac­
cordance with the survey instructions 
and sampling standards to be provided 
by the National Center for Educational 
Statistics, HEW, as follows:

(1) Those who secure employment in 
the occupation for which they were 
trained or in occupations related to their 
vocational training, including the mili­
tary;

(2) Those in paragraph (d) (1) of this 
section considered by their employers 
to be well trained and prepared for 
erftployment;
(Secs. 112(b) (1) (B), 161(a) (3) (B); 20 UJS.C. 
2312, 2391.)

(3) Those who are enrolled for addi­
tional education and training; and

(4) Those in none of the above cate­
gories.
(Implements Secs. 112(b)(1)(B ), 161(a)(3) 
(B ); 20 U.S.C. 2312, 2391.)

(e) Persons who are enrolled for addi­
tional education and training shall not 
be counted as “leavers” in the evaluation 
data.
(Secs. 112(b)(1)(B ), 161(a) (3 )(B ); 20 U.S.C. 
2312, 2391.)

(f) The evaluation data on completers 
and leavers shall be collected at a date 
to be specified by the National Center 
for Educational Statistics, HEW.
(Implements Secs. 112(b)(1)(B), 161(a)(3) 
(B) ; 20 U.S.C. 2312, 2391.)
§ 104.405 Assurance of compatible data.

In order to assure that the data on 
program completers and leavers are 
compatible and can be aggregated and 
reported for all of the States, each State 
shall utilize in its data collection and re­
porting the information elements and 
uniform definitions which are developed 
for the national vocational education 
data reporting and accounting system, 
as required bisection 161 of the Act.
(Sec. 161(a) (3 )/B ); 20 U.S.C. 2391.)

Sifi>part 2— Basic Grant 
G eneral Purposes

§ 104.501 Authorization of grants.
A State shall use its basic grant, which 

is equal to 80 percent of the funds al­
lotted pursuant to section 102(a) o fth e  
Act, for the purposes set forth in 
§ 104.502.
(Secs. 103(e), 120(a) ; 20 U.S.C. 2303, 2330.)
§ 104.502 Use of funds under the basic 

grant.
(a) The State shall expend not less 

than $50,000 for each fiscal year from the 
funds available under the basic grant 
(section 120 of the Act) for the support 
of full-time personnel to perform the 
functions set forth in §§ 104.71 through 
104.76.
(Sec. 104(b), 120(b)(1)(F ); 20 U.S.C. 2304, 
2330.)

(b) The State shall expend not less 
than an amount of funds it deems nec­
essary for each fiscal year from the funds 
available under the basic grant (section 
120 of the Act) fdr special programs and 
placement services which are tailored to 
meet the needs of the group identified in 
§ 104.621. The scope of these vocational 
education programs is described in

§ 104.622.
(Sec. 107(b) (4) (B); 20 U.S.C. 2307.)

(c) The State may use the balance of 
the funds available under the basic grant 
(section 120 of the Act), in accordance 
with the approved five-year State plan 
and annual program plan, for any of the 
following purposes :

(1) Vocational education programs, 
described in § 104.511;

(2) Work-study programs, described 
in § 104.521;

(3) Cooperative vocational education 
programs, described in § 104.531;

(4) Energy education programs, de­
scribed in § 104.541;

(5) Construction of area vocational 
education school facilities, described in 
§ 104.551;

(6) Provision of stipends, described in 
§ 104.571;

(7) Placement services for students 
who have successfully completed voca­
tional education programs, described in 
§ 104.581;

(8) Industrial arts programs, de­
scribed in § 104.591 ;

(9) Support services for women, de­
scribed in. § 104.611;

(10) Day care services for children of 
students in secondary and postsecond­
ary vocational education programs, de­
scribed in § 104.611; and

(11) Construction and operation of 
residential vocational schools, described 
in § 104.631.

(12) Provision of vocational training 
through arrangements with private vo­
cational training institutions or other 
existing institutions capable of carrying 
out vocational education programs, de­
scribed in § 104.514;

(13) State administration of the five- 
year State plan and annual program 
plan, described in § 104.306; and

(14) Local supervision and adminis­
tration of vocational education pro­
grams, services, and activities, described 
in § 104.307.
(Sec. 120(b) ; 20 U.S.C. 2330.)

Vocational Education Programs 
§ 104.511 Use of funds.

(a) A State may use funds under its 
basic grant (section 120 of the Act) for 
vocational education programs which are 
described in its approved five-year State 
plan and annual program plan.

(b) Vocational education programs 
mean “organized educational programs 
which are directly related to the prepa­
ration of individuals for paid or unpaid 
employment, or lor  additional prepara­
tion (upgrading and retraining) for a 
career requiring other than a bacca­
laureate or advanced degree, and, for the 
purpose of this paragraph, the term ‘or­
ganized education program’ means only 
instruction related to the occupation or 
occupations for which the students are 
in training or instruction necessary for 
students to benefit from such training, 
and the acquisition, maintenance, and 
repair of instructional supplies, teach­
ing aids, and equipment, and the term 
‘vocational education’ does not mean the
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construction, acquisition or initial equip­
ment of buildings, or the acquisition of 
rental of land.”
(Secs. 120(b)(1)(A), 195(1); 20 U.S.C. 2330, 
2461.)
§ 104.512 Vocational instruction.

(a) For the purposes of these regu­
lations, vocational instruction means in­
struction which is designed upon its com­
pletion to prepare individuals for em­
ployment in a specific occupation or a 
cluster of closely related occupations in 
an occupational field, and which is espe­
cially and particularly suited to the needs 
of those engaged in or preparing to en­
gage in such occupation or occupations.

(b) Vocational instruction may in­
clude :

(1) Classroom instruction;
(2) Shop, laboratory, and classroom 

related field work;
(3) Programs providing occupational 

work experience, and related instruc­
tional aspects of apprenticeship pro­
grams subject to the provisions of § 104.- 
515;

(4) Remedial programs which are de­
signed to enable individuals, including 
persons of limited-English speaking abil­
ity, to profit from instruction related to 
the occupation or occupations for which 
they are being trained by correcting 
whatever educational deficiencies or 
handicaps prevent them from benefiting 
from such instruction; and

(5) Activities of vocational student or­
ganizations which are an integral part 
of tile vocational instruction, subject to 
the provisions in § 104.513.

(c) Vocational instruction may be pro­
vided to either:

(1) Those preparing to enter an occu­
pation upon the completion of the in­
struction; or

(2) Those who have already entered 
an occupation but desire to upgrade or 
update their occupational skills and 
knowledge in order to achieve stability 
or advancement in employment.
(Implements Sec. 120(b)(1)(A); 20 U.S.C. 
2330.)
§ 104.513 Activities of vocational edu­

cation student organizations.
(a) A' State may use funds under its 

basic grant to support activities of voca­
tional education student organizations 
which are described in its approved five- 
year State plan and annual program 
plan and which are:

(1) An integral part of the vocational 
instruction offered;

(2) Supervised by vocational education 
personnel who are qualified in the occu­
pational area which the student organi­
zation represents; and

(3) Available to all students in the 
instructional program without regard to 
membership in any student organization.

(b) An integral part of vocational in­
struction includes: *

(1) Training in an organized educa­
tional program which is directly related 
to the preparation of individuals for 
paid or unpaid employment in a career 
requiring other than a baccalaureate or 
higher degree; or
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(2) Field or laboratory work incident 
to the vocational training; or

(3) Development and acquisition of 
instructional materials, supplies, and 
equipment for instructional services.

(c) An integral part of vocational in­
struction does not include :

(1) Lodging, feeding, conveying, or 
furnishing transportation to conventions 
or other forms of social assemblage;

(2) Purchase of supplies, jackets, and 
other effects for students’ personal 
ownership;

(3) Cost of non-instructional activi­
ties such as athletic, social, or recrea­
tional events ;

(4) Printing and disseminating non- 
instructionai newsletters ;
: (5) Purchase of awards for recogni­
tion of students, advisors, and other in­
dividuals ; or

(6) Payment of membership dues.
(Implements Sec. 120(b)(1); 20 U.S.C. 2330; 
31 U.S.C. 551.)
§ 104.514 Vocational instruction under 

contract.
(a) A State may make provision for 

any portion of the program of instruc­
tion on an individual or group basis by 
private (for profit or non-profit) voca­
tional training institutions (subject to 
the requirements of paragraph (c) of 
this section) or other existing institu­
tions capable of carrying out vocational 
programs through a written contract 
with the State board or local educational 
agency. The contract shall describe the 
portion of instruction to be provided by 
the institution and incorporate the 
standards and requirements of voca­
tional instruction set forth in the regula­
tions in this subpart and the approved 
five-year State plan.

(b) The contract for instruction shall 
be entered into only upon a determina­
tion by the State board or local educa­
tional agency that:

( 1 ) The contract is in accordance with 
State and local law; and

(2) The instruction to be provided 
under contract will be conducted as a 
part of the vocational education pro­
gram of the State and will constitute a 
reasonable and prudent use of funds 
available under the approved five-year 
State plan.

(c) The State board or local educa­
tion agency may make arrangements 
with private (for profit or non-profit) vo­
cational training institutions for the pro­
vision of vocational education where the 
State board or local educational agency 
determines:

(1) The private vocational training 
- institution can make a significant con­
tribution to attaining the objectives of 
the five-year State plan and can provide 
substantially equivalent training at a 
lesser cost; or

(2) The private vocational training 
institution can provide equipment or 
services not available in public institu­
tions.

(d) The State board or local educa­
tional agency shall review the contracts 
with the institutions at least once a year.

(Implements Sec. 120(b)(1)(A); 20 U.S.C 
2330; Sen. Rept. 94-882, p. 67.)
§ 104.515 Apprenticeship programs.

The five-year State plan may provide 
for related instruction for apprentices 
who are employed to learn skilled trades. 
If such programs of institution are of­
fered, the plan must set forth the follow­
ing assurances:

(a) The vocational training is supple­
mental to the on-the-job training experi­
ence of the apprentice.

(b) The worker involved in the ap- 
prenticeable occupation must be at least 
16 years of age, except where a higher 
minimum age standard is otherwise fixed 
by law.

(c) The apprentice training agreement 
must specify a given length of planned 
work experience training through em­
ployment on the job which is supple­
mented by related instruction.

(d) The skilled trade must possess all 
of the following characteristics:

(1) It is customarily learned in a prac­
tical way through training and work on 
the job;

(2) It is clearly identified and com­
monly recognized throughout an indus­
try;

(3) It involves manual, mechanical, 
technical skills and knowledge; and

(4) It provides equal access to both 
sexes.

(e) Apprentices will be classified as 
follows:

(1) Registered, (i) Where the program 
or the apprentice, or both, are registered 
under tiie apprenticeship law of the 
State in which the apprentice is. em­
ployed;

(ii) Where the program or the ap­
prentice, or both, are registered by a 
State apprenticeship agency operating 
under powers vested in it by legally re­
sponsible State authority; and

(iii) Where the program or the ap­
prentice, or both, are registered by the 
Bureau of Apprenticeship and Training, 
U.S. Department of Labor, under “stand­
ards” or “ fundamentals” approved by 
the Federal Committee on Apprentice­
ship. Such registration or recognition 
exists only where neither conditions in 
paragraph (e) (1) (i) nor paragraph (e)
(1) (ii) of this section exist.

(2) Non-registered. Where the pro­
gram or the apprentice, or both, are not 
registered under any of the three con­
ditions in paragraphs (e) (1) (i) (ii) and
(iii) of this section, but a noncertifiable 
apprenticeship program is conducted 
under an implied or written agreement 
between the apprentice and an individual 
employer, a group of employees, em­
ployer-employee committees, or a gov­
ernmental agency.

(3) The standards of apprenticeship 
programs must adhere to the require­
ments outlined in 29 CFR Part 29 (De­
partment of Labor Apprenticeship Pro­
grams) .
(29 U.S.C. 50).

W ork-S tudy P rograms

FEDERAL REGISTER, VOL. 42, NO. 191— M ONDAY, OCTOBER 3, 1977



§ 104*521 Use of funds.
A State may use funds under its basic 

grant (section 120 of the Act) for ap­
proved work-study programs, which are 
described in its approved five-year State 
plan and annual program plan.
(Sec. 120(b)(1) (B); 20 U.S.O. 2330.)
§ 104.522 Policy and procedure for 

work-study programs.
A State conducting work-study pro­

grams under § 104.521 shall set forth in 
the approved five-year State plan:

(a) An assurance that the State will 
adopt policies and procedures to insure 
that Federal funds used for this purpose 
will be expended solely for the payment 
or compensation of students employed 
pursuant to work-study programs which 
meet the requirements of § 104.523; and

(b) The principles for determining 
the priority to be accorded applications 
from local educational agencies for work- 
study programs. These principles shall 
give preference to applications sub­
mitted by local educational agencies 
serving communities having substantial 
numbers of youths who have dropped 
out of school or who are unemployed. 
Work-study programs shall be funded 
in the order determined by the applica­
tion of these principles.
(Sec. 120(bj (1) (B ), 121(b); 20 Ü.S.C. 2330. 
2331.)
§ 104.523 Requirements of work-study 

programs.
(a) Work-study programs shall be ad­

ministered by the local educational 
agency and shall be made reasonably 
available (to the extent of available 
funds) to all youths in the area served 
by the agency who are able to meet the 
requirements of paragraph (b) of this 
section.

(b) Work-study programs shall be 
furnished only to a student who:

(1) Has been accepted for enrollment 
as a full-time student in a vocational 
education program which meets the 
standards prescribed by the State board 
and the local educational agency for 
vocational education programs assisted 
under this Act, or in the case of a student 
already enrolled in such a program, is 
in good standing and in full-time at­
tendance ;

(2) Is in need of the earnings from 
such employment to commence or con­
tinue the student’s vocational educa­
tion program ; and

(3) Is at least 15 years of age and 
less than 21 years of age at the com­
mencement of the student’s employment, 
and is capable, in the opinion of the ap­
propriate school authorities, of main­
taining good standing in his or her voca­
tional education program while employed 
under the work-study program.
(Sec. 121; 20 Ü.S.C. 2331.)

(c) No student shall be employed under 
a work-study program for more than 
20 hours in any week in which classes 
in which the student is enrolled are 
in session.
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(Implements Sec. 121(a) (3); 20 U.S.C. 2331.)
(d) No student employed under a 

work-study program shall be compen­
sated at a rate which exceeds the hourly 
rate prevailing in the area for persons 
performing similar duties.

(e) Employment under these work- 
study programs shall be for the local 
educational agency or for some other 
public or nonprofit private agency or 
institution. Students employed in work- 
study programs assisted under the au­
thority of this section shall not by rea­
son of this employment be deemed em­
ployees of the United States, or their 
service Federal service, for any reason.

(f) In each fiscal year during which 
the work study program remains in 
effect, the local educational agency shall 
expend (from sources other than pay­
ments from Federal funds under this 
section) for the employment of its 
students (whether or not the employ­
ment is an area eligible for assistance 
under this section) an amount that is 
not less than its average annual ex­
penditure for work-study programs of 
a similar character during the three 
fiscal years preceding the fiscal year in 
which its work-study program is ap­
proved.
(Sec. 121; 20 U.S.C. 2330, 2331.)

Cooperative Vocational E ducation 
P rograms

§ 104.531 Use of funds.
(a) A State may use funds under its 

basic grant (section 120 of the Act) for 
grants to local educational agencies for 
establishing or expanding cooperative 
vocational education programs with the 
participation of public and private em­
ployers, when these programs are gener­
ally described in the approved five-year 
State plan and the annual program plan.

(b) The State, in its review of local 
appplications, shall give priority for 
funding cooperative vocational education 
programs to local educational agencies 
in areas that have high rates of school 
dropouts or youth unemployment.
(Sec. 122 (a), (e); 20 U..S.C. 2332.)
§ 104.532 Assurances in five-year State 

plan. .

A State conducting cooperative voca­
tional education programs under 
§ 104.531 shall provide assurances in the 
approved five-year State plan that:

(a) Funds will be used only for devel­
oping and operating cooperative voca­
tional education programs as defined in 
Appendix A and which provide training 
opportunities that may not otherwise be 
available and which are designed to serve 
persons who can benefit from these pro­
grams;

(b) Necessary procedures are estab­
lished for cooperation with employment 
agencies, labor groups, ehiployers, and 
other community agencies in identifying 
suitable jobs for persons who enroll in 
cooperative vocational education pro­
grams;

(c) Provision is made, where neces­
sary, for reimbursement of added costs
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to employers for on-the-job training of 
students enrolled in cooperative pro­
grams, provided that the on-the-job 
training is related to existing career op­
portunities susceptible of promotion and 
advancement and which do not displace 
other workers who perform the work;
(Sec. 122; 20 U.S.C. 2332)

(d) The program provides cooperative 
on-the-job training that (1) employs 
and compensates student-learners in 
conformity with Federal, State, and local 
laws and regulations and in á manner 
not resulting in exploitation of the stu­
dent-learner for private gain, and (2) is 
conducted in accordance with written 
training agreements between local edu­
cational agencies and employers;
(Implements Sec. 122(c); 20 U.S.C. 2332.)

(e) Procedures are developed and pub­
lished for use by local educational agen­
cies for providing ancillary services and 
activities to assure that quality in coop­
erative vocational education programs is 
provided for and may include pre-service 
and in-service training for teacher co­
ordinators, supervision, curriculum ma­
terials, travel for students and coordina­
tors necessary to the success of such 
programs, and evaluation; and

(f) Policies and procedures will be 
adopted for accounting, for continuous 
evaluation of cooperative vocational ed­
ucation programs, and for follow-up of 
students who have completed or left 
these programs.
(Sec. 122; 20 U.S.C. 2332.)
§ 104.533 Students in nonprofit private 

schools.
(a) A State using funds under its basic 

grant (Section 120 of the Act) for grants 
to local educational agencies for coop­
erative vocational education programs 
shall consult with the appropriate non­
profit private school^.

(b) Each local educational agency re­
ceiving funds from the State for coop­
erative vocational education programs 
shall:

(1) Identify the students enrolled in 
nonprofit private schools in the area 
served by the local educational agency 
whose educational needs are of the type 
which the cooperative Vocational educa­
tion programs and services may benefit; 
and

(2) Assess adequately the needs of the 
students identified in subparagraph (1) 
of this paragraph for the cooperative 
vocational education programs and serv­
ices being offered; and

(3) Provide the students identified in 
subparagraph (1) of this paragraph with 
the opportunity for cooperative voca­
tional education programs and services 
in a manner which will most effectively 
meet the needs of these students.

(c) The personnel, materials and 
equipment necessary to provide cooper­
ative vocational education programs and 
services to nonprofit private school stu­
dents shall remain under the adminis­
tration, direction and control of the local 
educational agency.

FEDERAL REGISTER, V O L. 42^-N O . 191— M O ND AY, OCTOBER 3, 1977



53846

(d) Cooperative vocational education 
programs carried out by local educa­
tional agencies which include students 
enrolled in nonprofit private schools may 
be supported up to 100 percent with Fed­
eral funds.

(e) Federal funds used to support co­
operative vocational education programs 
which include students enrolled in non­
profit private schools will not be com­
mingled with State or local funds so as 
to lose their identity. In developing poli­
cies and procedures, it shall not be neces­
sary to require separate bank accounts 
for funds from Federal sources, so long 
as accounting methods will be estab­
lished which assure that expenditures of 
the funds can be separately identified.
(Implements Sec. 122(f); H. Rept. 1085, p 46; 
20 U.S.C. 2332.)

Energy Education 
§ 104.541 Use of funds.

A State may use funds under its basic 
grant (section 120 of the Act), when in­
cluded in the approved five-year State 
plan and annual program plan, for 
grants to postsecondary institutions for 
energy education.
(Sec. 123; 20 U.S.C. 2333.)
§ 104.542 Applications by postsecond­

ary educational institutions.
(a) A State shall make a grant to a 

postsecondary educational institution 
only on application by the postsecondary 
educational institution to the State.

(b) The application shall describe with 
particularity a program for the training 
of miners, supervisors, and technicians 
(particularly safety personnel), and en­
vironmentalists in the field of coal min­
ing and coal mining technology, includ­
ing provision for supplementary demon­
stration projects or short-term seminars, 
which program may include curriculums 
such as:

(1) Extraction, preparation, and trans­
portation of coals;

(2) Reclamation of coal mined land;
(3) Strengthening of health and safe­

ty programs for coal mine employees;
(4) Disposal of coal mine wastes; and
(5) Chemical and physical analysis of 

coal and materials, such as water and 
soil, that are involved in the coal mining 
process.

(c) Postsecondary educational insti­
tutions may use funds for the acquisition 
of equipment necessary for the conduct 
of these programs..
(Sec. 123(a)(1) (2) (A) through (E); 20
Ü.S.C. 2333.)
§ 104.543 Solar energy.

A State may also use funds under its 
basic grant (section 120 of the Act) to 
make grants to postsecondary educa­
tional institutions to carry out energy 
education programs for:

(a) Training of individuals needed for 
the installation of solar energy equip­
ment; and >

(b) Training necessary for the instal­
lation of: (1) Glass paneled solar col­
lectors; (2) Wind energy generators; and
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(3) Other related applications of solar 
energy.
(Sec. 123(b); 20 U.S.C. 2333.)

Construction of Area Vocational 
Education School F acilities

§ 104.551 Use of funds.
A State may use funds under its basic 

grant (section 120 of the Act) to pay 
costs of constructing area vocational edu­
cation school facilities, in accordance 
with the approved fiye-year State plan 
and annual program plan.
(Sec. 120(b)(1)(E); 20 U.S.C. 2330.)
§ 104.552 Types o f facilities.

The State may use funds under the 
basic grant for construction if the facil­
ity meets one of the following require­
ments:

(a) A specialized high school used ex­
clusively or principally for the provision 
of vocational education to persons who 
are available for study in preparation for 
entering the labor market; or

(b) The department of a high school 
exclusively or principally used for pro­
viding vocational education in no less 
than five different occupational fields to 
persons who are available for study in 
preparation for entering the labor mar­
ket; or

(c) A technical or vocational school 
used exclusively or principally for the 
provision of vocational education to per­
sons who have completed or left high 
school and who are available for study in 
preparation for entering the labor mar­
ket, or

(d) The department or division of a 
junior college or community college or 
university operating under the policies 
of the State board which provides voca­
tional education in no less than five dif­
ferent occupational fields, leading to im­
mediate employment but not necessarily 
leading to a baccalaureate degree. These 
vocational education programs must:

(1) Be available to all residents of the 
State or an area of the State designated 
and approved by the State board; and

(2) In the case of a school, depart­
ment, or division described in (c) or (d ), 
admit as regular students both persons 
who have completed high school and 
persons who have left high school.
(Sec. 195(2); 20 U.S.O. 2461.)
§104.553 Construction requirements.

An area vocational education school 
facility constructed under provisions of 
§§ 104.551 and 104.552 must meet the re­
quirements of (a) non-discrimination 
provisions in 45 CFR Part 80. This in­
cludes 45 CFR 80.3(b) (3) which provides 
that, in determining the site or location 
of the facility, a recipient may not make 
selections with the effect of excluding 
individuals from, denying them the 
benefits of, or subjecting them to dis­
crimination on the grounds of race, 
color, or national origin, Subpart K— 
“Construction Requirements” in the 
General Education Provisions Regula­
tions, 45 CFR 100b.l55 through 100b.l92, 
and (c) the Architectural Barriers Act

of 1968, 42 U.S.C. 4151, pertaining to 
standards for design, construction and 
alteration of buildings.
(Sec. 120(b)(1)(E); 20 U.S.C. 2330; 45 CFR 
100b.157 through 100b.l92 42 U.S.C. 4151)

P rovision of Stipends 
§ 104.571 Use of funds.

A State may use funds under its basic 
grant (section 120 of the Act), when in­
cluded in the approved five-year State 
plan and annual program plan, for the 
provision of stipends for students enter­
ing or already enrolled in vocational edu­
cation programs if these students have 
acute economic needs which cannot be 
met under work-study programs, subject 
to the restrictions in § 104.572.
(Sec. 120(b) (1) (G ); 20 U.S.C. 2330.)
§ 104.572 Restrictions on payment of 

stipends.
No funds shall be used for the payment 

of stipends to students entering or al­
ready enrolled in programs of vocational 
education unless the State board first 
makes a specific finding in each instance 
of funding that the funding of this par­
ticular activity is necessary due to:

(a) Inadequate funding in other pro­
grams providing similar activities; or

(b) Other services in the area that are 
inadequate to meet the needs.
(Sec. 120(b) (1) (G ); 20 U.S.C. 2330.)
§ 104.573 Application for payment of 

stipends by eligible recipients.
An eligible recipient desiring to pro­

vide stipends for eligible students under 
§§ 104.571 and 104.572 shall include a re­
quest for funds in the application sub­
mitted to the State board and shall pro­
vide in the application an assurance that 
each applicant to be approved meets the 
requirements of §§ 104.571 and 104.572. 
(Sec. 120(b) (1) (G ); 20 U.S.C. 2330.)
§ 104.574 Rates for stipends.

Students entering or already enrolled 
in vocational education programs may be 
paid stipends at a rate not to exceed the 
higher of:

(a) The minimum wage prescribed by 
State or local law multiplied by the num­
ber of hours per week the student is en­
rolled in the vocational eductaion pro­
gram; or

(b) The minimum hourly wage set out 
under 6(a) (1) of the Fair Labor Stand­
ards Act of 1938, as amended, multiplied 
by the number of hours per week the 
student is enrolled in the vocational edu­
cation program.
(Implements Sec. 120(b)(1)(G ); 29 CFR 
95.34(c); 20 U.S.C. 2330.)
P lacement Services for Students W ho

Have Successfully Completed Voca­
tional Education Programs

§ 104.581 Use of funds.
A State may use funds under its basic 

grant (section 120 of the Act), in accord­
ance with the approved five-year State 
plan and annual program plan, for pro­
viding placement services for students
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who have successful^ completed voca­
tional education programs, subject to re­
strictions in § 104.582.
(Sec. 120(b) (1) (H); 20 U.S.C. 2330.)

§ 104.582 Restrictions on placement 
services.

A State shall not use funds for place­
ment services for students who have suc­
cessfully completed vocational education 
programs, unless the State board first 
makes a specific finding in each instance 
of funding that the funding of this par­
ticular activity is necessary due to :

(a) Inadequate funding in other pro­
grams providing similar activities; or

(b) Other services in the area that are 
inadequate to meet the needs. For ex­
ample, if insufficient funds are available 
under Section 134(a) (3) for the place­
ment of students successfully completing 
vocational education programs, the State 
may use funds under the basic grant for 
this purpose.
(Sec. 120(b) (2); 20 U.S.C. 2330.)
§ 104.583 Application for funds by eli­

gible recipients.
An eligible recipient desiring to pro­

vide placement services to students who 
have successfully completed vocational 
education programs under § 104.581 
shall;

(a) Include the request for funds in 
the local application submitted to the 
State board; and

(b) Provide assurances that) all place­
ment services to be provided meet the 
requirements of § 104.582.
(Sec. 120(b) (1) (H); 20 U.S.C. 2330.)

Industrial A rts 
§ 104.591 Use of funds.

A State may use funds under its basic 
grant (section 120 of the Act), when in­
cluded in the approved five-year State 
plan and annual program plan, for in­
dustrial arts programs which meet the 
requirements set forth in § 104.592.
(Sec. 120(b) (1) (I); 20 U.S.C. 2330.)
§ 104.592 Industrial arts programs.

Industrial arts education programs 
which may be funded under § 104.591 are 
those industrial arts programs which are 
designed to meet the purposes of this Act 
(including the elimination of sex stereo­
typing) and which:

(a) Pertain to the body of related sub­
ject matter, or related courses, organized 
for the development of understanding 
about all aspects of industry and tech­
nology, including learning experiences 
involving activities such as experiment­
ing, designating, constructing, evaluat­
ing, and using tools, machines, materials, 
and processes; and

(b) Assist individuals in making in­
formed and meaningful occupational 
choices or which prepare them for entry 
into advanced trade and industrial or 
technical education programs.

(Sec. 195(15); 20 U.S.C. 2461.)
Support Services for W omen 

§ 104.601 Use of funds.
A State may use funds under its basic 

grant (section 120 of the Act), when in­
cluded in its approved five-year State 
plan and annual program plan, for sup­
port services for women who enter voca­
tional education programs designed to 
prepare individuals for employment in 
jobs which have been traditionally 
limited to men.
(Sec. 120(b) (1) (J); 20 U.S.C. 2330.)
§ 104.602 Types o f  support services.

Support services to be provided under 
§ 104.601 include:

(a) Counseling. Counseling women 
entering and enrolled in non-traditional 
programs on the nature of these pro­
grams and on the ways of overcoming 
the difficulties which may be encountered 
by women in these programs. Counselors 
may furnish supportive services to assist 
students in adjusting to the new employ­
ment requirements.
(Implements Sec. 120(b) (1) (J ); 20 U.S.C. 
2330.)

(b) Job development. Programs and 
activities in the area of job development 
include the provision of materials and in­
formation concerning the world of work 
which present women students entering, 
enrolled in, or interested in nontra- 
ditional programs the options, oppor­
tunities, and range of jobs available in 
these nontraditional fields. Job develop­
ment support services may also be car­
ried out through bringing persons em­
ployed in these nontraditional fields into 
the schools, as well as providing oppor­
tunities for women students to visit the 
work place of business and industry so as 
to afford them a clear understanding of 
the nature of the work, including an 
understanding of the work setting in 
which these jobs are performed.
(Implements Sec. 120(b) (1) (J ); 20 U.S.C. 
2330; H.R. Rept No. 94-1085, pp. 23-25.)

(c) Job follow-up support. Support 
services may be provided to assist women 
students in finding employment relevant 
to their training and interests. Follow-up 
services may be provided to assist 
students in the work force, and dealing 
with barriers which women face in work­
ing in these nontraditional areas.
(Implements Sec. 120(b) (1) (J ); 20 U.S.C. 
2330.)
§ 104.603 Support to increase number 

of women instructors.
In funding programs and activities 

of support services for women, funds may 
be used to increase the number of 
women instructors involved in the train­
ing of individuals in programs which 
have traditionally enrolled mostly males, 
so as to provide supportive examples for 
these women who are preparing for jobs
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in these nontraditional areas of employ­
ment.
(Implements Sec. 120) (b) (1) (J ); 20 U.S.C. 
2330; H.R. Rept. No. 1085, p. 24.)
D ay Care Services for Children of 

Students

§ 104.611 Use o f funds.
A State may use funds under its basic 

pan t (section 120 of the Act), when 
included in the approved five-year State 
plan and annual program plan, to pro­
vide day care services for children of 
students (both male and female and in­
cluding single parents) in secondary and 
postsecondary vocational education pro­
grams.
(Sec. 120(b) (1) (K ); 20 U.S.C. 2330.)
§ 104.612 Day care services.

(a) Day care services shall be for the 
purpose of providing appropriate care 
and protection of infants, pre-school and 
school-age children in order to afford 
students who are parents the opportunity 
to participate in vocational education 
programs.

(b) The day care services provided 
under this section shall be governed by 
the Federal Interagency Day Care Re­
quirements (45 CFR Part 71).
(Implements Sec. 120(b) (1) (K ); 20 U.S.O. 
2330.)
Vocational Education P rograms for 

D isplaced H omemakers and O ther 
Special G roups

§ 104.621 Use o f funds.
A State shall use funds under its basic 

grant (section 120 of the Act) in ac­
cordance with its approved five-year 
State plan and annual program plan to 
provide vocational education programs 
for the following special groups:

(a) Persons who had been homemak­
ers but who now, because of dissolution 
of marriage, must seek employment;

(b) Persons who are single heads of 
households and who lack adequate job 
skills;

(c) Persons who are currently home­
makers and part-time workers but who 
wish to secure a full-time job; and

(d) Women who are now in jobs which 
have been traditionally considered jobs 
for females and who wish to seek em­
ployment in job areas which have not 
been traditionally considered as job areas 
for females, and men who are now in 
jobs which have been traditionally con­
sidered jobs for males and who wish to 
seek employment in job areas which have 
not been traditionally considered as job 
areas for males.
(Secs. 107(b)(4)(B), 120(b)(1 ) (L ); 20
U.S.C. 2307, 2330)
§ 104.622 Scope of programs.

The State shall fund programs, in ac­
cordance with the policies and proce­
dures described in its approved five-year 
State plan pursuant‘ to § 104.187(b), to
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assess and meet the needs of the groups 
described in § 104.621. These programs 
shall include:

(a) Organized educational programs 
necessary to prepare these special groups 
for employment, including the acquisi­
tion, maintenance and repair of instruc­
tional equipment;

(b) Special courses preparing these 
individuals in how to seek employment; 
and

(c) Provision of placement service for 
the graduate of these programs.
(Implements Sec. 120(b)(1 ) (L); 20 U.S.C. 
2330.)

Construction and O peration of 
R esidential Vocational Schools

§ 104.631 Use of funds.
A State may use funds under its basic 

grant (section 120 of the Act) when in­
cluded in its five-year State plan and 
annual program plan for the construction 
equipment, and operation of residential 
vocational schools, including room, 
board, and other necessities.
(Sec. 120(b) (1) (M ); 20 U.S.C. 2330.)
§ 104.632 Residential v o c a t i o n a l  

schools.
A residential vocational school is an 

institution which provides vocational 
education for youths (males and fe­
males) who are at least 15 years of age 
and less than 21 years of age at the time 
of enrollment, and who need full-time 
study on a residential basis in order to 
benefit fully from the education. For the 
purposes of this section, institutions to 
which juveniles are assigned as a result 
of their delinquent conduct are not 
residential vocational schools. (This does 
not prohibit States from using funds 
under section 120 of the Act for the 
provision of vocational education pro­
grams in correctional institutions.)
(Sec. 124; 20 U.S.C. 2334.)
§ 104.633 Special considerations for 

residential vocational schools.
(a) States shall give special considera­

tion to the needs of large urban areas 
and isolated rural areas having sub­
stantial numbers of youths who have 
dropped out of school or who are un­
employed.

(b) Funds may not be used for schools 
in which students are segregated because 
of race.
(Sec. 124(b); 20 U.S.C. 2334.)
§ 104.634 Construction requirements.

When Federal funds are used to pay 
part of the cost of constructing a resi­
dential vocational school, the facility 
must meet the requirements of § 104.553.
(Sec. 120(b) (1) (M); 20 U.S.C. 2330; 45 CFR 
100b.157 through 100b.l92.)

Subpart 3— Program Improvement and 
Supportive Services

§ 104.701 Authorization of grants.
A State shall use 20 percent of the 

funds allotted pursuant to section 102(a) 
of the Act for any of the following pur­
poses, except as provided in § 104.762(a):

(a) Program improvement described 
in § 104.702;

(b) Vocational guidance and counsel­
ing described in § 104.761 ;

(c) Vocational education personnel 
training described in § 104.771 ;

(d). Grants to overcome sex bias and 
sex sterotyping described in § 104.791 ;

(e) State administration of the five- 
year State plan and annual program plan 
described in § 104.306; and

(f ) Local supervision and administra­
tion of vocational education programs, 
services, and activities described in 
§ 104.307.
(Secs. 103(e), 130; 20 U.S.C. 2303, 2350.)

P rogram Improvement 
§ 104.702 Purpose.

The purpose of program improvement 
is to improve vocational education by the 
support of research programs, exemplary 
and innovative programs, and curricu­
lum development programs.
(Sec. 130; 20 U.S.C. 2350.)
§ 104.703 Research coordinating unit.

(a) In order to expend funds for pro­
gram improvement, the State shall 
establish a research coordinating unit to 
coordinate the research, exemplary and 
innovative programs, and curriculum 
development activities in the State.

(b) The State shall set forth the 
organizational structure of this research 
coordinating unit in the five-year State 
plan.

(c) The State shall develop a compre­
hensive plan of program improvement 
which includes:

(1) The intended uses of funds avail­
able under section 130 of the Act to 
support activities of program improve­
ment ;

(2) A description of the State’s priori­
ties for program improvement; and

(3) The procedures to be used by the 
research coordinating unit to insure that 
the findings and results of the program 
improvement activities in the State are 
disseminated throughout the State in a 
coordinated fashion.

(d) The State shall include the com­
prehensive plan of program improvement 
in the five-year State plan and annual 
program plan.

(e) The research coordinating unit 
shall submit to the Commissioner and to 
the National Center for Research in Vo­
cational Education the following:

(1) Two copies of an abstract of each 
approved project for program improve­
ment, within 30 calendar days after ap­
proval of the project, containing the 
source and amount of funds obligated 
for the project; and

(2) Two copies of the final report re­
sulting from the State project, within 
three months after the ending date of 
the project.

(f) The research coordinating unit 
may use funds available under section 
130 of the Act for the purposes set forth 
in §§ 104.705, 104.706, and 104.708. This 
unit may contract for the performance 
of activities described in §§ 104.705, 104.- 
706, and 104.708, or this unit may per­

form the activities set forth in § 104.705, 
using its own staff. The cost of the pro­
fessional and support staff of the re­
search^ coordinating unit is supportable 
with Federal funds available under sec­
tion 130 of the Act.
(Implements Secs. 130, 131, 132, 133, 171; 20 
U.S.C. 2350 through 2353, 2401; H.R. Rept. 
94-1085, p. 44; H.R. Rept. 94-1701, pp. 225- 
220.)

§ 104.704 Contract requirements.
No contract shall be made pursuant to 

§§ 104.705, and 104.708 unless the appli­
cant can demonstrate a reasonable prob­
ability that the contract will result in 
improved teaching techniques or curric­
ulum materials that will be used in a sub­
stantial number of classrooms or other 
learning situations within five years af­
ter the termination date of such con­
tracts.
(Sec. 131(b), 133(b); 20 U.S.C. 2351, 2353.)
§ 104.705 Use of funds for research 

programs.
A research coordinating unit may use 

funds available under section 130 of the 
Act directly or by contract for:

(a) Applied research and development 
in vocational education;

(b) Experimental, developmental, and 
pilot programs and projects designed to 
test the effectiveness of research find­
ings, including programs and projects 
to overcome problems of sex bias and 
sex stereotyping;

(c) Improved curriculum materials 
for presently funded programs in voca­
tional education and new curriculum 
materials for new and emerging job 
fields, including a review and revision of 
any curricula developed under this sec­
tion to insure that such curricula do not 
reflect stereotypes based on sex, race, or 
national origin;

(d) Projects in the development of 
new careers and occupations, such as:

(1) Research and experimental proj­
ects designed to identify new careers in 
such fields as mental and physical 
health, crime prevention and correction, 
welfare, education, municipal services, 
child care, and recreation, requiring less 
training than professional positions, and 
to delineate within such career roles with 
the potential for advancement from one 
level to another;

(2) Training and development proj­
ects designed to demonstrate improved 
methods of securing the involvement, co­
operation, and commitment of both the 
public’ and private sectors toward the 
end of achieving greater coordination 
and more effective implementation of 
programs for the employment of persons 
in the fields described in subparagraph
(1) including programs to prepare pro­
fessionals (including administrators) to 
work effectively with aides; and

(3) Projects to evaluate the operation 
of programs for the training, develop­
ment, and utilization of public service 
aides particularly their effectiveness in 
providing satisfactory work experiences 
and in meeting public needs; and

(e) Dissemination of the results of the 
contracts made pursuant to paragraphs
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(a) through (d ), as well as the results 
of other research projects, including em­
ployment of persons to act as dissemina­
tors on a local level, of these results. 
(Sec. 131(a) ; 20 UJS'C. 2351.)
§ 104.706 Use of funds for exemplary 

and innovative programs.
(a) The research coordinating unit 

may use funds available under section 
130 of the Act directly or by contract for :

(1) Programs to develop high quality 
vocational education programs for urban 
centers with high concentrations of:

(1) Economically disadvantaged in­
dividuals ;

(ii) Unskilled workers; and
(iii) Unemployed individuals.
(2) Programs to develop training op­

portunities for:
(i) Persons in sparsely populated 

rural areas; and
(ii) Individuals migrating from farms 

to urban areas.
(3) Programs of effective vocational 

education for persons of limited Eng­
lish-speaking ability;

(4) Establishment of cooperative ar­
rangements between public education 
and manpower agencies, designed to cor­
relate vocational education opportuni­
ties with current and projected needs of 
the labor market; and

(5) Programs designed to broaden oc­
cupational aspirations and opportuni­
ties for youth, especially for youth who 
have academic, socioeconomic, or other 
handicaps. These programs include:

(i) Programs and project to familiar­
ize elementary and secondary students 
with the broad range of occupations for 
which special skills are required and the 
requisites for careers in those occupa­
tions; and

(ii) Programs and projects to facili­
tate the participation of employers and 
labor organizations in postsecondary 
vocational education.

(6) Dissemination of the results of 
these contracts made under the author­
ity of paragraphs (a) through (e), in­
cluding employment of persons to act as 
disseminators, on a local level, of these 
results.
(Sec. 132(a) ; 20 U.S.C. 2352.)

(b) Every contract made by a re­
search coordinating unit for the purpose 
of funding exemplary and innovative 
projects shall:

(1) Give priority to programs and 
projects designed to reduce sex bias and 
sex stereotyping in vocational education;

(2) To the extent consistent with the 
number of students enrolled in private 
nonprofit schools in the area to be 
served, whose educational needs are of 
the type which the program is designed 
to meet, make provision (in accordance 
with tiie requirements set forth in 
§ 104.533) for the participation of these 
students in the programs; and also

(3) Provide that the Federal funds 
made available for exemplary and in­
novative programs to accommodate stu­
dents in nonprofit private schools will

not be commingled with State or local 
funds.
(Sec. 132(b); 20 U.S.C. 2352.)
§ 104.707 Disposition of exemplary and 

innovative programs.
The State shall indicate in the annual 

program plan and accountability report 
covering the final year of financial sup­
port by the State for any exemplary and 
innovative program:

(a) The proposed disposition of the 
program when Federal support ends; and

(b) The means by which successful or 
promising programs will be continued 
and expanded within the State.
(Sec. 132(c); 20 U.S.C. 2352.)
§ 104.708 Use of funds for curriculum 

development programs.
The research coordinating unit may 

use funds available under section 130 of 
the Act directly or by contract for:

(a) Development and dissemination of 
vocational education curriculum ma­
terials for new and changing occupa­
tional fields;

(b) Development and dissemination of 
vocational education curriculum ma­
terials for:

(1) Handicapped persons;
(2) Disadvantaged persons (other than 

handicapped persons);
(3) Persons of limited English-speak­

ing ability;
(c) Development and dissemination of 

curriculum and guidance and testing 
materials designed to overcome sex bias 
and sex stereotyping in vocational edu­
cational programs;

(d) Support services designed to en­
able teachers to meet the needs of in­
dividuals enrolled in vocational educa­
tion programs traditionally limited to 
members of the opposite sex; and

(e) Development and dissemination 
of other curriculum materials designed 
to improve the State’s vocational educa­
tion programs.
(Sec. 133(a); 20 U.S.C. 2353.)

Vocational G uidance and Counseling 
§ 104.761 Purpose.

The purpose of vocational guidance 
and counseling assistance is to improve 
the State’s vocational education pro­
grams by providing support for voca­
tional development guidance and coun­
seling programs, services, and activities.
(Secs. 130(b)(4), 134(a); 20 U.S.C. 2350, 
2354.)
§ 104.762 Conformity with five-year 

State plan.
(a) A State shall use not less than 20 

percent of the Federal funds available'** 
under section 130 of the Act to support 
vocational development guidance and 
counseling programs, services, and activ­
ities.

(1)) The expenditure of funds for this 
purpose shall be in accordance with the

(Sec. 134; 20 U.S.C. 2354; Sen. Rept. 94-882, 
p. 80.)
§ 104.763 Kinds of programs, services, 

and activities.
Funds made available to a State under 

the vocational guidance and counseling 
program (section 134 of the Act) shall 
be used to support one or more of the 
following activities:

Guidance and counseling.
(a) Initiation, implementation, and 

improvement of high quality vocational 
guidance and counseling programs and 
activities ;

(b) Vocational counseling for chil­
dren, youth, and adults, leading to a 
greater understanding of educational 
and vocational options;

(c) Provision of educational and job 
placement programs and follow-up serv­
ices for students in vocational education 
and for individuals preparing for pro­
fessional occupations or occupations.re­
quiring a baccalaureate or higher de­
gree. Follow-up services provided to bac­
calaureate or higher degree students 
shall be only for students enrolled on or 
after October 1, 1977;

(d) Vocational guidance and coun­
seling training designed to acquaint 
guidance counselors with (1) the chang­
ing work patterns of women, (2) ways of 
effectively overcoming occupational sex 
stereotyping, and (3) ways of assisting 
girls and women in selecting careers 
solely on their occupational needs and 
interests, and to develop improved career 
counseling materials which are free;

(e) Vocational and educational coun­
seling for youth offenders and adults in 
correctional institutions;

(f) Vocational guidance and counsel­
ing for persons of limited English-speak­
ing ability;

(g) Establishment of vocational re­
source centers to meet the special needs 
of out-of-school individuals, including 
individuals seeking second careers, indi­
viduals entering the job market late in 
life, handicapped indivduals, individuals 
from economically depressed communi­
ties or areas, and early retirees ; and

(h) Leadership for vocational guidance 
and exploration programs at the local 
level.
(Implements Sec. 134(a) ; 20 U.S.C. 2354; Sen. 
Rept. No. 95-142.)
§ 104.764 Special emphasis.

Recipients of funds allocated by the 
State.for programs, services, and activ­
ities listed in § 104.763 (a) or (b) shall 
use those funds, insofar as is practicable :

(a) To bring individuals with experi­
ence in business and industry, the profes­
sions, and other occupational pursuits 
into schools as counselors or advisors 
for students;

(b) To bring students into the work 
establishments of business and industry, 
the professions, and other occupations to 
acquaint students with the nature of

approved five-year State plan and an- work accomplished therein; and 
nual program plan.
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(Sec. 134(b); 20 U.S.C. 2354.)
(c) To enable guidance counselors to 

obtain experience in business and indus­
try, the professions, and other occupa­
tional pursuits which will better enable 
those counselors to carry out their guid­
ance and counseling duties.
(Sec. 134(b); 20 U.S.C..2354; Conf. Rept. No. 
94-1701, p. 225.)

Vocational Education Personnel 
T raining

§ 104.771 Purpose.
The purpose of vocational education 

personnel training is to improve the 
State’s vocational education programs 
and the services which support those 
programs by improving the qualifications 
of persons serving or preparing to serve 
in vocational education programs.
(Sec. 135(a); 20 U.S.C. 2355.)
§ 104.772 Conformity with five-year 

State plan.
(a) The State may use funds avail­

able under section 130 of the Act to sup­
port' vocational education personnel 
training programs.
(Sec. 135(a); 20 U.S.C. 2355.)

(b) In order to be eligible for support 
under section 130 of the Act, specific pro­
grams and projects of training must be 
in accord with the general plan for voca­
tional education personnel training as 
set forth in the approved five-year State 
plan and annual program plan for voca­
tional education.
(Sec. 130(b); 20 U.S.C. 2350.)
§ 104.773 Eligible participants.

Training may be provided to persons 
serving or preparing to serve in voca­
tional education programs, including 
teachers, administrators, supervisors, 
and vocational guidance and counseling 
personnel.
(Sec. 135(a); 20 U.S.C. 2355.)
§ 104.774 Types of training.

Funds available to the State under 
section 130 of the Act may be used to 
support programs and projects designed 
to improve the qualifications of persons 
who are eligible under § 104.773, includ­
ing (but not limited to) the following;

(a) Training or retraining for teach­
ers, and supervisors and trainers of 
teachers, in vocational education in new 
and emerging occupations;

(b) In-service training for vocational 
education teachers and other staff mem­
bers, to improve the quality of instruc­
tion, supervision, and administration of 
vocational education programs, and to 
overcome sex bias and sex stereotyping 
in vocational education programs;

(c) Provisions for exchange of voca­
tional education teachers and other per­
sonnel with skilled workers or super­
visors in business, industry, and agricul­
ture (including mutual arrangements for 
preserving employment and retirement 
status and other employment benefits 
during the period of exchange), and the 
development and operation of coopera-
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tive programs involving periods of teach­
ing in schools providing vocational edu­
cation and of experience in commercial, 
industrial, or other public or private em­
ployment related to the subject matter 
taught in such schools;

(d) Training to prepare journeymen 
in the skilled trades or occupations for 
teaching positions;

(e) Training, including in-service 
training, for teachers and supervisors 
and trainers of teachers in vocational 
education to improve the quality of in­
struction, supervision and administra­
tion of vocational education for persons 
who are disadvantaged, or handicapped, 
or who are of limited English-speaking 
ability, and to train or retrain counsel­
ing and guidance personnel to meet the 
special needs of these persons;

(f) Provision of short-term or regu­
lar-session institutes designed to im­
prove the qualifications of persons en­
tering or reentering the field of voca­
tional education in new and emerging 
occupational areas in which there is a 
need for such personnel.
(Sec. 135(a); 20 U.S.C. 2355.) _
§ 104.775 Grants or contracts.

The State board may make grants or 
contracts, in accordance with its five- 
year State plan and annual program 
plan, in support of both training and re­
training programs and projects to pro­
vide:

(a) Both pre-service and in-service 
education; and

(b) Both regular-session (academic 
year) institutes and short-term insti­
tutes.
(Sec. 135 (a )(6 ), (b ); 20 U.S.C. 2355.)
§ 104.776 Stipends to trainees.

Within the limits set in paragraphs
(c) through (f) of this section, the State 
board may, at its discretion, authorize 
payment of :

(a) Stipends to participating trainees 
in programs or projects supported under 
section 135 of the Act; and

(b) Allowances for other expenses for 
such trainees and their dependents.
(Sec. 135(b); 20 U.S.C. 2355.)

(c) Part-time and short-term train­
ing. For part-time training and for 
short-term training (for periods not in 
excess of the equivalent of ten working 
days), the upper limits of stipends per 
participant are :

(1) Per hour of actual training, a sum 
not in excess of the average amount 
earned per hour of teaching by full-time 
classroom teachers in the State;

(2) Per full day of training, a sum not 
in excess of six times the rate per hour 
set in paragraph (c) (1) of this section; 
and

(3) Per five-day week of training, a 
sum not in excess of five times the rate 
per day set in paragraph (c) (2) of this 
section.

(d) Full-time academic year or sum­
mer session. The upper limits for sti­
pends per participant for full-time 
training are :

(1) . Per academic year of approxi­
mately nine months, a sum not in excess 
of $4500; and

(2) Per summer session of at least six 
weeks, a sum not in excess of $900.

(e) Other periods of full-time train­
ing. For full-time training for periods of 
more than the equivalent of ten full days 
and less than six weeks, the stipend is 
limited to a sum calculated at a rate 
proportionate to $500 per calendar 
month.

(f) Other allowances. In addition to 
the sum allowable under authority of 
paragraphs (c ) , (d ), and (e) of this sec­
tion, the State may make payments only 
as follows:

(1) For the cost of participant travel 
to and from training sites, a participant 
is allowed the same per-mile rate for 
automobile travel as an employee of the 
State educational agency;

(2) For support of dependents of par­
ticipants, a sum not in excess o f :

(i) $675 per dependent for each aca­
demic year of full-time training; and

(ii) $170 per dependent for full-time 
training during a summer session of at 
least six weeks.
(Implements Sec. 135(b); 20 U.S.C. 2355.)

G rants to Overcome Sex B ias and 
Sex Stereotyping

§ 104.791 Purpose.
The purpose of grants under § 104.792 

is to support activities which show prom­
ise of overcoming sex bias and sex 
stereotyping in vocational education. 
(Secs. 130(b) (6), 136; 20 U.S.C. 2350, 2356.)
§ 104.792 Conformity with five-year 

State plan.
(a) A State may use funds available 

under section 130 of the Act to support 
grants to overcome sex bias and sex 
stereotyping in vocational education pro­
grams.
(Sec. 136; 20 U.S.C. 2356.)

(b) The expenditure of funds for this 
purpose shall be in accordance with the 
approved five-year State plan and an­
nual program plan. The plans shall de­
scribe the types of projects to be funded.
(Sec. 130(b); 20 U.S.C. 2350.)
§ 104.793 Types of projects.

Funds may be used for projects such 
as:

(a) Research projects on ways to 
overcome sex biais and sex stereotyping 
in vocational educational programs;

(b) Development of curriculum ma­
terials free of sex stereotyping:

(c) Development of criteria for use in 
determining whether curriculum ma­
terials are free from sex stereotyping.

(d) Examination of current curric­
ulum materials to assure that they are 
free of sex stereotyping; and

(e) Training to acquaint guidance 
counselors, administrators, and teachers 
with ways of effectively overcoming sex 
bias and sex stereotyping, especially in 
assisting persons in selecting careers ac-
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cording to their interests and occupa­
tional needs rather than according to 
stereotypes.
(Implements Sec. 136; 20 U.S.C. 2356.)

Subpart A— Special Programs for the 
Disadvantaged

§ 104.801 Grants to States for special 
programs for the disadvantaged.

A State shall use the funds allocated to 
it from the separate authorization (sec­
tion 102(b) of the Act) for special pro­
grams for the disadvantaged as defined 
in § 104.804 and Appendix A of these 
regulations.
(Sec. 140; 20 U.S.C. 2370.)
§ 104.802 Use of funds.

(a) A State shall use the funds avail­
able under § 104.801, in accordance with 
the approved five-year State plan and 
annual program plan, for special pro­
grams of vocational education for dis­
advantaged persons in areas of high con­
centration of youth unemployment or 
school dropouts.

(b) A State shall use the funds under 
§ 104.801 to pay up to 100 percent of the 
cost of special programs for disadvan­
taged persons.

(c) Funds available under § 104.801 
may be used in addition to funds made 
avaliable to the State for basic grants 
(section 120 of the Act) : Provided, That 
the funds are used to conduct special 
programs of vocational education for the 
disadvantaged to enable them to succeed 
in vocational education programs.
(Sec. 140; 20 U.S.C. 2370.)
§ 104.803 Students in nonprofit private 

schools.
A State may grant funds to eligible 

recipients only if:
(a) Provision (in accordance with the 

requirements set forth in § 104.533) has 
been made for the participation of stu­
dents enrolled in nonprofit private 
schools in the area to be served whose 
educational needs are of the type which 
the program or projects involved is to 
meet, to the extent consistent with the 
number of such students; and

(b) Effective policies and procedures 
have been adopted which assure that 
Federal funds made available under this 
subpart to accommodate students in 
nonprofit private schools will not be 
commingled with State or local funds. 
(Sec. 140(b) (2) ; 20 U.S.C. 2370.)
§ 104.804 Criteria of need and eligibil­

ity.
(a) The term “disadvantaged” means 

persons (other than handicapped per­
sons) who:

(1) Have academic or economic dis­
advantages ; and

(2) Require special services, assist­
ance, or programs in order to enable 
them to succeed in vocational education 
programs.
(Sec. 195(16) ; 20 U.S.C. 2461.)

(b) “Academic disadvantage,” for the 
purposes of this definition of “disad­
vantaged,” means that a person:

(1) Lacks reading and writing skills;
(2) Lacks mathematical skills; or
(3) Performs below grade level.
(c) “Economic disadvantage,” for the 

purposes of this definition of “disad­
vantaged,” means:

(1) Family income is at or below na­
tional poverty level;

(2) Participant or parent(s) or guard­
ian of the participant is unemployed;

(3) Participant or parent of partici­
pant is recipient of public assistance; or

(4) Participant is institutionalized or 
under State guardianship.
(Implements Sec. 140; 20 U.S.C. 2370.)

(d) Eligibility for participation in the 
special programs supported under 
§ 104.801 is limited to persons who (be­
cause of academic or economic disad­
vantage) :

(1) Do not have, at the time of en­
trance into a vocational education pro­
gram, the prerequisites for success in the 
program ; or who

(2) Are enrolled in a vocational edu­
cation program but require supportive 
services or special programs to enable 
them to meet the requiréments for the 
program that are established by the 
State or the local educational agency. 
(Implements Sec. 140; 20 U.S.C. 2370.)
Subpart 5— Consumer and Homemaking 

Education
§ 104.901 .Grants to States for consumer 

and homemaking education.
A State shall use the funds allotted to 

it from the separate authorization (sec­
tion 102(c) of the Act) for programs of 
consumer and homemaking education. 
(Sec. 150(a); 20 U.S.C. 2380.)
§ 104.902 Use of funds.

A State shall use the funds available 
under section 150 of the Act, in accord­
ance with its approved five-year State 
plan and annual program plan, solely 
for:

(a) Programs in consumer and home­
making; and

(b) Ancillary services in relation to 
programs under paragraph (a) of this 
section.
(Sec. 150(b); 20 U.S.C. 2380.)
§ 104.903 Programs in consumer and 

homemaking education.
(a) Programs in consumer and home­

making education may be conducted at 
all educational levels (elementary, sec­
ondary, postsecondary or adult).

(b) Programs in consumer and home­
making education consist of instructional 
programs, services, and activities for the 
occupation of homemaking.

(c) Programs for the occupation of 
homemaking include (but are not limited 
to) :

(1) Consumer education; *
(2) Food and nutrition;
(3) Family living and parenthood ed­

ucation;
(4) Child development and guidance;
(5) Housing and home management 

(including resource management) ; and
(6) Clothing and textiles.

(Sec. 150(b); 20 U.S.C. 2380.)
§ 104.904 Purpose of programs in con­

sumer and homemaking education.
A State shall set forth in the five-year 

State plan and annual program plan the 
programs in consumer and homemaking 
education which it intends to support. 
Funds available under section 150 of the 
Act shall only be provided to support ed- 
programs in consumer and homemaking 
education which:

(a) Encourage participation of both 
males and females to prepare for com­
bining the roles of homemakers and 
wage earners;

(b) Encourage elimination of sex 
stereotyping by promoting the develop­
ment of curriculum materials which deal 
with:

(1) Increased numbers of women 
working outside the home;

(2) Increased numbers of men assum­
ing homemaking responsibilities;

(3) Changing career patterns of men 
and women; and

(4) Appropriate Federal and State 
laws relating to equal opportunity in ed­
ucation and employment;

(c) Give greater consideration to eco­
nomic, social, and cultural conditions 
and needs, especially in economically de­
pressed areas and, where appropriate, to 
bilingual instruction;

(d) Encourage eligible recipients to 
operate outreach programs in communi­
ties for youth and adults, giving con­
sideration to their special needs, such as 
(but not limited to ) :

(1) The aged;
(2) Young children;
(3) School-age parents;
(4) Single parents;
(5) Handicapped persons;
(6) Educationally disadvantaged per­

sons;
(7) Programs connected with health 

care delivery systems, such as providing 
parenthood education, nutrition educa­
tion and consumer education; and

(8) Programs providing services for 
courts and correctional institutions, such 
as providing child development and 
guidance programs for short term court 
offenders;

(e) Prepare males and females who 
have entered or are preparing to enter 
into the work of the home; and

(f) Emphasize the following areas in 
order to meet current societal needs: -

(1) Consumer education;
(2) Management of resources;
(3) Promotion of nutritional knowl­

edge and food use; and
(4) Promotion of parenthood educa­

tion.
(Sec. 150(b); 20 U.S.C. 2380.)
§ 104.905 Ancillary services*

A State may use funds available under 
section 150 of the Act to provide ancil­
lary services, activities, and other means 
of assuring quality in all consumer and 
homemaking education programs. These 
ancillary services may include (but are 
not limited t o ) : (a) Teacher training; 
(b) teacher supervision; (c) curriculum 
development; (d) research; (e) program 
evaluation; (f) special demonstration
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and experimental programs; (g) devel­
opment of instructional materials; (h) 
exemplary projects; (i) provision of 
equipment; (j) State administration and 
leadership; and (k) guidance and coun­
seling.
(Implements sec. 150(b) (2); 20 U.S.C. 2380.) 
§ 104.906 Federal share.

(a) A State shall use funds appropri­
ated under section 102(c) of the Act for 
section 150 of the Act to pay up to 50 per­
cent of the cost of (1) programs in con­
sumer and homemaking education under 
§§ 104.903 and 104.904 and (2) ancillary 
services and activities under §104.905.

(b) A State shall use at least one-third 
of the funds available as stated in para­
graph (a) to pay up to 90 percent of the 
cost of programs in economically de­
pressed areas or areas with high rates of 
unemployment for program designed to :
(1) Assist consumers; (2) help improve 
home environments; and (3) help im­
prove the quality of family life.
(Sec. 150(c), (d ) ; 20 U.S:C. 2380.)

PART 105— COMMISSIONER'S DISCRE­
TIONARY PROGRAMS OF VOCATIONAL 
EDUCATION

General
Sec.
105.1 Scope.
105.2 Purpose.
105.3 Definitions.
105.4 Applicability of General Education

Provisions Regulations.
105.5 Applicability of technical review

criteria.
Subpart 1— Program Improvement

105.101 Purpose.
105.102 National center for research in vo­

cational education.
105.103 Armed services curriculum ma­

terials.
105.104 Authorized activities.
105.105 Eligible applicants.
105.106 No cost sharing.
105.107 Duration of project support.
105.108 Improved teaching techniques or

curriculum materials.
105.109 Exemplary and innovative projects.
105.110 Technical review criteria.
105.111 Additional application .review

factors.
Subpart 2— Indian Tribes

Sec.
105.201 Purpose.
105.202 Applicability of the Indian Self-

Determination Act of 1975.
105.203 Definitions.
105.204 Assistance contracts.
105.205 Eligible applicants.'
105.206 Applications for assistance con­

tracts.
105.207 Review for duplication of effort.
105.208 No cost sharing.
105.209 Duration of awards.
105.210 Final reports.
105.211 Technical review criteria.
105.212 Additional factors for declining to

contract.
105.213 Hearing by the Commissioner after

declining to enter into a contract.
105.214 Remaining funds.
Subpart 3— Training and Development 

Programs for Vocational Education Per­
sonnel

Leadership Development Award Program

105.301 Purpose.
105.302 Leadership-development awards.

Sec.
105.303 Equitable geographical distribution.
105.304 Eligibility of individuals.
105.305 Application procedures.
105.306 Stipends to individuals.
105.307 Conditions for continued eligibility
105.308 Payment conditioned on appropria­

tion.
105.309 Technical review criteria.
105.310 Assignment to approved institution.
105.311 Institutional eligibility and ap­

proval.
105.312 Institutional allowance.

Vocational Education Certification 
Fellowship Program

105.431 Purpose.
105.432 Awards to two categories of fellows.
105.433 Fellowship period.
105.434 Application procedures.
105.435 Equitable geographical distribution.
105.436 Stipends to fellows.
105.437 Conditions for continued eligibility.
105.438 Payment conditioned on appropria­

tion.
105.439 Institutional allowance.
105.440 Institutional eligibility and ap­

proval.
105.441 Teaching fields in need of additional

teachers.
105.442 Content of applications.
105.443 Technical review criteria.
Subpart 4— Emergency Assistance for 

Remodeling and Renovating of Voca­
tional Education Facilities

105.501 Purpose.
105.502 Eligible applicants.
105.503 Content of applications.
105.504 Submission of applications through

the State board.
105.505 Technical review criteria.
105.506 Payments to local educational agen­

cies.
105.507 Construction requirements.
Subpart 5— Bilingual Vocational Education

Bilingual Vocational Training Program

105.601 Purpose.
105.602 Eligible programs.
105.603 Eligible applicants.
105.604 Applications for grants or con­

tracts.
105.605 Review of applications.
105.606 Technical review criteria.
106.607 Additional application review fac­

tors.
Bilingual Vocational Instructor Training 

Program

105.611 Purpose.
105.612 Eligible, programs.
105.613 Eligible applicants.
105.614 Applications for grants or con­

tracts.
105.615 Review of applications.
105.616 Technical review criteria.
105.617 Additional application review fac­

tors.
Bilingual Vocational Instructional Ma­

terials, Methods, and Techniques Pro­
gram

105.621 Purposes.'
105.622 Eligible programs.
105.623 Eligible applicants.
105.624 Applications for grants or con­

tracts.
105.625 Review of applications.
105.826 Technical review criteria.
105.627 Additional application review fac­

tors.
Authority: Secs. 101-195 of Title IIo f Pub. 

L. 94-482 as further amended by Pub. L. 95- 
40 (20 U.S.C. 2301 to 2461), unless otherwise 
noted.

G e n e r a l

§ 105.1 Scope.
Part 105 contains regulations inter­

preting or implementing Part B (entitled 
“National Programs” ) of Title I of the 
Vocational Education Act of 1963, as 
amended by section 202 of Title II of the 
Education Amendments of 1976, Pub. L. 
94-482 (referred to as “ the Act” ). Part 
105 also contains regulations interpret­
ing or implementing the Commissioner’s 
discretionary program of contracts with 
Indian tribes contained in section 103 
(a) (1) (B) of the Act.
(Sec. 103(a)(1)(B); Secs. 171 through 195; 
20 U.S.C. 2303, 2401 et seq.)
§ 105.2 Purpose. y

The purpose of Part 105 is to set forth 
the regulations which govern the Com­
missioner’s discretionary programs of 
grants and contracts for vocational edu­
cation.
(Secs. 171 through 195; 20 U.S.C. 2401 et 
seq.) •
§ 105.3 Definitions.

The definitions common to all parts 
of the Act are contained in section 195 
of the Act. These definitions and addi­
tional definitions necessary for the State 
vocational education programs are set 
forth in Appendix A of Part 104. Defi­
nitions necessary only for Part 105 are 
set forth in this Part 105 in the subparts 
in which they apply.
(Sec. 195; 20 U.S.C. 2461.)
§ 105.4 Applicability of General Educa­

tion Provisions Regulations.

Provisions in Parts 100 and 100a of the 
General Education Provisions Regula­
tions (45 CFR Parts 100 and 100a), en­
titled “General Provisions for Office of 
Education Programs,” are applicable to 
programs under this Part 105.
(45 CFR Parts 100, 100a.)

§ 105.5 Applicability of technical re­
view criteria.

(a) The technical review criteria in 
§ 105.110 for Program Improvement and 
in § 105.626 for Bilingual Vocational In­
structional Materials, Methods, and 
Techniques Program apply to the re­
view of applications submitted for grants 
only.

(b) The evaluation of proposals sub­
mitted for procurement contracts for 
the two programs identified in paragraph 
(a) of this section are made in accord­
ance with the Federal Procurement 
Regulations, Title 41, Code of Federal

) Regulations, Chapters 1 and 3. Technical 
review criteria that are consistent with 
the Act will be developed for each pro­
curement contract and will be set forth 
specifically in the Request for Proposal 
(RFP) for the particular contract. These 
criteria will be consistent with the Act 
and the regulations. The RFP will be 
announced in the Commerce Business 
Daily (CBD).

• (45 OFR Chapters 1 and 3.)
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Subpart 1— Program Improvement 
§ 105.101 Purpose.

The purpose of program improvement 
is to support projects for the improve­
ment of vocational education and a na­
tional center for research in vocational 
education as authorized in section 171 
of the Act. Funds available to the Com­
missioner for program improvement un­
der section 103 of the Act will be used 
primarily for contracts and in some cases 
for grants.
(Secs. 103,171; 20 U.S.C. 2303, 2401.)

§ 105.102 National center for research 
in vocational education.

(a) The Commissioner will support a 
national center for research in voca­
tional education. The center (a non­
profit agency) will be chosen once every 
five years. The Commissioner will ap­
point an advisory committee to assist the 
center. The center shall have such 
research locations, including contracts 
with one or more regional research cen­
ters, as shall be determined by the Com­
missioner after consultation with the na­
tional center and its advisory committee 
taking into consideration the vocational 
education research resources available, 
geographical area to be served, and the 
schools, programs, projects, and students 
and areas to be served by.research activi­
ties.

(b) The center shall directly or 
through other public agencies:

(1) Conduct applied research and de­
velopment on problems of national sig­
nificance in vocational education;

(2) Provide leadership development 
through an advanced study center and 
in-service education activities for State 
and local leaders in vocation education;

(3) Disseminate the results of re­
search and development projects funded 
by the center;

(4) Develop and provide information 
to facilitate national planning and pol­
icy development in vocational education;

(5) Act as a clearinghouse for infor­
mation on projects supported by the 
States and the Commissioner and com­
pile an annotated bibliography of re­
search, exemplary and innovative proj­
ects, and curriculum development proj­
ects assisted with funds made available 
under this Act since July 1, 1970; and

(6) Work with States, local educa­
tional agencies, and other public agen­
cies in developing methods of evaluating 
programs, including the follow-up stud­
ies of program completers and leavers 
required by section 112 of the Act, so 
that these agencies can offer job train­
ing programs which are more closely re­
lated to the types of jobs available in 
their communities, regions, and States. 
(Sec. 171(a)(2); 20 U.S.C. 2401.)
§ 105.103 Armed services curriculum 

materials*
The Commissioner will make contracts 

to convert to use in local educational 
agencies, private nonprofit schools, and 
other public agencies curriculum mate-
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rials involving job preparation which 
have been prepared for use by the armed 
services of the United States.
(Sec. 171(b)(3); 20 U.S.C. 2401.)
§ 105.104 Authorized activities.

(a) The Commissioner will support 
projects of national significance for im­
provement of vocational education. The 
projects include the following activities 
as authorized in sections 131 through 136 
of the Act:

(1) Research (section 131 of the Act) ;
(2) Exemplary and innovative pro­

grams (section 132 of the Act) ;
(3) Curriculum development (section 

133 of the Act) ;
(4) Vocational guidance and counsel­

ing (section 134 of the Act) ;
(5) Vocational education personnel 

training (section 135 of the Act) ; and
(6) Grants to assist in overcoming sex 

bias and sex stereotyping (section 136 of 
the Act).

(b) Functions under the above may in­
clude: applied research and develop­
ment; experimental and pilot programs; 
curriculum revision and development; 
demonstration, dissemination, and util­
ization of research and development 
products; personnel training; and evalu­
ation.
(Secs. 131 through 136, 171(a)(1); 20 U.S.C. 
2351-56, 2401.)
§ 105.105 Eligible applicants.

(a) Eligible applicants for project sup­
port include:

(1) Public organizations, institutions, 
and agencies;

(2) Nonprofit and profit-making pri­
vate organizations, institutions, and 
agencies; and ~

(3) Individuals.
(b) Profit-making private organiza­

tions, institutions, and agencies, and in­
dividuals are eligible for contracts only.

(c) Eligible applicants for the national 
center for research in vocational educa­
tion include nonprofit agencies only.
(Interprets Sec. 171; 20 U.S.C. 2401.)
§ 105.106 Cost sharing.

No cost sharing is required. The Com­
missioner may pay all or part of the cost.
(Interprets Sec. 171(b)(5)(A); 20 U.S.C. 
2401.)
§ 105.107 Duration of project support.

The Commissioner will not support a 
project for a period to exceed three fiscal 
years.
(Sec. 171 (b) (5) (B) ; 20 U.S.C. 2401.)
§ 105.108 Improved teaching techniques 

or curriculum materials.
The Commissioner will not make a 

grant pursuant to § 105.104 unless the 
applicant can demonstrate a reasonable 
probability that the grant will result in 
improved teaching techniques or curric­
ulum materials that will be used in a sub­
stantial number of'classrooms or other 
learning situations within five years af­
ter the termination date of the grant. 
(Sec. 171(b)(1); 20 U.S.C. 2401.)
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§ 105.109 Exemplary and innovative 
projects.

(a) The Commissioner will make a con­
tract for an exemplary and innovative 
project only if the project provides for 
the participation of students enrolled in 
nonprofit private schools consistent 
with:

(1) The number of such students in 
the area to be served by the project; and

(2) The educational needs of those 
students is of the type which the project 
involved is to meet.

(b) The contract shall provide that 
the Federal funds will not be commingled 
with State or local funds.
(Sec. 171(b) (2); 20 U.S.C. 2401.)
§ 105.110 Technical review criteria.

The following criteria will be used in 
reviewing applications. These criteria are 
consistent with 45 CFR 100a.26, Review 
of Applications, in the General Provi­
sions for Office of Education Programs. A 
segment or segments of an application 
should address each criterion. Each 
criterion is weighted and includes the 
maximum score that can be given to an 
application in relation to the criterion. 
The maximum score for the criteria is 
100 points, and the maximum weight for 
each criterion is listed below.. Applica­
tions that receive less than 50 points will 
not be funded.

(a) National need. (Maximum 15 
points.) The need section clearly: (1) 
Describes the national need in vocational 
education for the proposed project; (2) 
Provides specific evidence of the need;
(3) Indicates specifically who or what 
will be helped; and (4) Describes the 
problem rather than symptoms of the 
problem.

(b) Literature review. (Maximum 5 
points.) The literature review is suffi­
ciently comprehensive to :

(1) Establish the basis for the prob­
lem;

(2) Describe the problem in contrast to 
the symptoms of the problem;

(3) Provide a strong conceptual 
framework for the proposed objectives 
and proposed plan, including the general 
design and specific procedures of the pro­
posed plan, along with the management, 
evaluation, dissemination, and training 
procedures, when appropriate; and

(4) Describe what has been done 
previously to alleviate the problem and 
point out the gaps that will be alleviated 
by this specific proposed work.

(c) Objectives. (Maximum 10 points.) 
The objectives are related to the prob­
lem and: (1) Are significant for voca­
tional education; (2) Clearly describe 
proposed project outcomes; (3) Are ca­
pable of being attained; and (4) Are 
measurable.

(d) Plan. (Maximum 18 points.) The 
plan clearly describes: (1) The overall 
design for the proposed project; and (2) 
The specific procedures by which each 
objective will be accomplished. Normally 
the plan will include:

(i) Precise definitions of terms; (ii) 
Description of the characteristics and 
number of subjects; (iii) Sampling pro­
cedures and control groups; (iv) Instru-
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mentation; and (v) Statistical and 
analytical procedures.

(e) Management plan. (Maximum 8 
points.) The management plan ade­
quately describes the way in which per­
sonnel and resources will be used to ac­
complish each component of the plan 
developed in-criterion (c ) .

(f) Evaluation plan. (Maximum 8 
ponts.) The plan includes valid and reli­
able instruments and procedures for as­
sessing and documenting the impact of 
project results and end products or out­
comes in terms of the achievement of 
project goals and objectives.

(g) Results, end products, outcomes, 
and dissemination. (Maximum 10 
points.) The application clearly de­
scribes :

(1) What will be delivered to the gov­
ernment; (2) The format in which the 
results, products, or outcomes will be 
delivered to the government;

(3) The way in which results, prod­
ucts, or outcomes will be developed or 
provided for dissemination purposes to 
specified user populations; and

(4) The procedures to be used in dis­
seminating the results, end products, or 
outcomes at the local, State, and/or na­
tional levels.

(h) Staff competencies and experience. 
(Maximum 7 points.) The application 
clearly describes:

(1) The names and qualifications (in­
cluding project management qualifica­
tions) of the project director, key pro­
fessional staff, advisory groups, and 
consultants;

(2) Time commitments planned for 
the project by the project director, key 
staff, advisory groups, and consultants;

(3) Evidence of past and successful 
experience of the proposed project direc­
tor and key staff members in similar or 
related projects;

(4) Use of professional staff members 
from minorities or women; and

(5) The competencies that are re­
quired for the proposed project.

(i) Budget and cost effectiveness. 
(Maximum 7 points.) The application 
provides a justifiable and itemized state­
ment of cost which is substantiated by 
line items in the proposed budget and 
appears to be cost effective with respect 
to proposed results, products, or out­
comes.

(j) Institutional capability and com­
mitment. (Maximum 4 points.) The ap­
plication provides adequate evidence of:

(1) Institutional or individual’s expe­
rience and commitment to the proposed 
work;

(2) Appropriate facilities and equip­
ment; and

(3) Assurance of support from coop­
erating agencies, local educational agen­
cies, postsecondary institutions, business, 
industry, and labor, where applicable for 
successful implementation of the project.

(k) Sex bias and stereotyping. (Maxi­
mum 8 points.) The application provides 
appropriate plans to eliminate sex bias 
and stereotyping in the proposed results, 
end products, and outcomes, and the pro­
posed dissemination plans.
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(Implements Sec. 171; 20 U.S.C. 2401.)
§ 105.111 Additional application review 

factors.
In addition to the criteria listed in 

§ 105.110, the Commissioner may utilize 
factors such as the following in making 
decisions regarding whether to fund ap­
plications: (a) Duplication of effort; 
(b) Duplication of funding; and (c) Evi­
dence that an applicant has not per­
formed satisfactorily on previous proj­
ects.
(Implements Sec. 171; 20 U.S.C. 2401.)

Subpart 2— Indian Tribes
Contract Program for Indian T ribes 

and Indian O rganizations

§ 105.201 Purpose.
The purpose of the program for Indian 

tribes and Indian organizations is for 
the Commissioner, at the request of an 
Indian tribe, to make a contract or con­
tracts directly with Indian tribal organi­
zations, with funds available under sec­
tion 103(a) (1) of the Act, to plan, con­
duct, and administer programs, or por­
tions thereof, which are authorized by 
and consistent with the Act, particularly 
section 103(a) (1) (B) dii) of the Act.
(Sec. 103(a) (1); 20 U.S.C. 2303.)
§ 105.202 Applicability of the Indian 

Self-Determination Act of 1975.
(a) Any contract entered into under 

this subpart is subject to the provisions 
of sections 4, 5, 6, 7(b) and 102 of the 
“Indian Self-Determination and Educa­
tion Assistance Act of 1975,’’ Pub. L. 
93-638.

(b) Regulations implementing the 
above sections of the Indian Self- 
Determination and Education Assistance 
Act, Title 25 of. the Code of Federal Reg­
ulations, §§ 271.44, 271.46, 271.47, and 
271.50 are applicable to the extent that 
they are relevant and practicable.

(c) Whenever the term “ Secretary of 
the Interior” is used, in the Indian Self- 
Determination and Education Assistance 
Act, the term means, for the pur­
poses of this subpart, “Commissioner of 
Education.”
(Sec. 103(a) (1) (B) (iii); 20 U.S.C. 2303; 25 
U.S.C. 450a, et seq.)
§ 105.203 Definitions.

(a) “Indian tribe” means any Indian 
tribe, band, nation, or other organized 
group or community, including any 
Alaskan native village jor regional or vil­
lage corporation as defined in or estab­
lished pursuant to the Alaska Native 
Claims Settlement Act which is recog­
nized as eligible for special programs 
and services provided by the United 
States to Indians because of their status 
as Indians.

(b) “Tribal organization” means the 
recognized governing body of any In­
dian tribe or any legally established or­
ganization of Indians which is controlled, 
sanctioned, or chartered by such govern­
ing body or which is democratically 
elected by the adult members of the In­
dian community to be served by the or­

ganization and which includes the max­
imum participation of Indians in all 
phases of its activities.
(25 U.S.C. 450b.)
§ 105.204 Assistance contracts.

Awards will be made competitively 
through assistance contracts governed 
by Subchapter A of Title 45, Code of 
Federal Regulations (entitled “General 
Provisions for Office of Education Pro­
grams” ) , except to the extent that ap­
propriate sections of the Indian Self- 
Determination and Education Assistance 
Act of 1975 apply or to the extent that 
more specific regulations in this subpart 
apply. The criteria in 45 CFR 100a.26(b) 
do not apply to this program.
(Sec. 103(a) (1) (B) (iii); 20 U.S.C. 2303; 25 
U.S.C. 450e(b).)
§ 105.205 Eligible applicants.

An Indian tribal organization of an 
Indian tribe which is eligible to contract 
with the Secretary of the Interior for the 
administration of programs under the 
Indian Self-Determination and Educa­
tion Assistance Act of 1975 or under the 
Act of April 16,1934, is eligible for assist­
ance contracts.
(Sec. 103(a) (1) (B) (iii)); *20 U.S.C. 2303; 25 
U.S.C. 450f.)
§ 105.206 Applications for assistance 

contracts.
An application from an eligible tribal 

organization must be subihitted to the 
Commissioner by the Indian tribe and 
must contain the information that the 
Commissioner requires. An application 
which serves more than one Indian tribe 
shall be approved by each tribe to be 
served in the application.
(Sec. 103(a) (1) (B) (iii); Pub. L. 93-638; 20 
U.S.C. 2303; 25 U.S.C. 450b(c).)
§ 105.207 Review for duplication of 

effort.
An applicant shall submit a copy of 

the application directly to the Commis­
sioner of the Bureau of Indian Affairs 
and the State board at the same time it 
submits an application to the Office of 
Education in order to avoid duplication 
of funding. - *
(Implements Sec. 103(a) (1) (B) (iii); 20
U.S.C. 2303.)
§ 105.208 No cost sharing.

No cost sharing by the applicant is re­
quired.
(Implements Sec. 103(a) (1) (B) (iii); 20
U.S.C. 2303.)
§ 105.209 Duration of awards.

(a) The total project period of an 
award may not exceed three years. The 
Commissoner may make multi-year 
awards if the nature of the project war­
rants multi-year funding. Continuation

j  funding is contingent upon satisfactory 
performance. Application for multi-year 
awards shall have a detailed budget for 
the current year and total budget figures 
for the subsequent years.

(b) A request for continuation of a 
project beyond the project period will
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be considered a new application and will 
be reviewed competitively with all other 
applications. In order for the Commis­
sioner to make this determination, an 
applicant who has had a prior contract 
under this program shall include an 
evaluation of the previous project. 
(Implements Sec. 103(a) (1) (B) (lii); 45 CFR 
100a.432; 20 U.S.C. 2303.)
§ 105.210 Final-reports.

The contractor shall submit final fi­
nancial status and performance reports, 
as the Commissioner shall request.
(45 CFR 100a.403; 45 CFR 100a.432; 20 U.S.C. 
2303.)
§ 105.211 Technical review criteria.

The following criteria will be utilized 
in reviewing applications. These criteria 
are consistent with 45 CFR 100a.26(b), 
Review of Applications, in the General 
Provisions for Office of Education Pro­
grams. A segment or segments of an ap­
plication should address each criterion. 
Each criterion is weighted and includes 
the maximum score that can be given to 
an application in relation to the cri­
terion. The maximum aggregate score 
for the criteria is 100 points, and the 
maximum weight for each criterion is 
listed below in parentheses. Points will 
be awarded to the extent that evidence 
in the application satisfies each criterion. 
The review of these criteria shall con­
stitute the basis for the Commissioner 
to enter or decline to enter into a con­
tract with an eligible applicant. If the 
review of any application results in no 
recommendation to fund (where funds 
are available), this will mean that it is 
not satisfactory, as that term is used in 
the Indian Self-Determination Act (sec­
tion 102). Applications must receive a 
minimum of 30 points to be considered 
for funding.
(25 U.S.C. 450f.)

(a) Program improvement. (Maxi­
mum 15 points.) The application focuses 
on the improvement of occupational 
training opportunties for Indians and 
delineates the way in which the proposed 
program will contribute to improved pro­
grams for the specific target group.

(b) Need. (Maximum 10 points.) The 
need section clearly: (1) Describes the 
need for the proposed activity; (2) Pro­
vides specific evidence of the need; (3) 
Indicates specifically how the need will 
be met; and (4) Describes, where appro­
priate, ongoing and planned activities in 
the community relative to the need.

(c) Objectives. (Maximum 10 points.) 
The objectives: (1) Relate to the need;
(2) Are significant for vocational edu­
cation; (3) Clearly describe proposed 
program outcomes;

(4) Are capable of being attained; and
(5) Are measurable.
(d) Plan. (Maximum 15 points) The 

Plan clearly describes the way in which 
the objectives will be accomplished by:
(1) The overall design for the proposed 
Program; and

(2) The use of specific procedures to 
implement activities designed to ac­
complish each objective of each segment 
of the proposed program;
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(3) A description of: (i) Specifiic 
activities to be conducted in the proposed 
program;

(ii) Instruments to be used in the pro­
posed program;

(iii) Instructional material to be used 
in the proposed program, if appropriate; 
and

(iv) Population to be served in the 
proposed program; and

(4) Statistical and analytical proce­
dures, if appropriate.

(e) Management plan. (Maximum 10 
points)' The management plan adequate­
ly describes the way in which personnel 
and resources will be utilized to accom­
plish each objective, the overall design, 
and each major procedure.

(f) Evaluation plan. (Maximum 10 
points.) The plan includes valid and 
reliable instruments and procedures for 
assessing and documenting the impact 
of project results in terms of the achieve­
ment of project goals and objectives.

(g) Applicant’s staff competencies and 
experience. (Maximum 10 points.) Points 
will be awarded on the extent to which 
the application clearly describes: (1) 
The competencies that are required for 
the proposed project;

(2) The names and qualifications (in­
cluding project management qualifica­
tions) of the project director, key pro­
fessional staff, advisory groups, and any 
consultants;

(3) Time commitments planned for 
the project by the project director, key 
staff, advisory groups, and any consult­
ants;

(4) Evidence of past and successful 
experience of the proposed project direc­
tor and key staff members in similar or 
related projects;

(5) Evidence of commitment to section 
7(b) of the Indian Self-Determination 
and Education Assistance Act.

(h) Budget and cost effectiveness. 
(Maximum 10 points.) Points will be 
awarded on the extent to which the ap­
plication provides a justifiable and item­
ized statement of cost which contains 
line items in the proposed budget and 
appears to be cost effective with respect 
to proposed results.

(i) Institutional capability and com­
mitment. (Maximum 10 points.) The 
application provides adequate evidence 
of: (1) Institutional experience and 
commitment to the proposed work;

(2) Appropriate facilities and equip­
ment; and

(3) Documented assurances of support 
from cooperating local educational agen­
cies, postsecondary institutions, business, 
industry, or labor, if support from any 
of these groups is necessary for success­
ful implementation of the project.
(Implements Sec. 103(a) (1) (B) (iii); 20
U.S.C. 2303; 25 U.S.C. 450f.)
§ 105.212 Additional factors for declin­

ing to contract.
In addition to the weighted technical 

review criteria listed in § 105.211, the 
Commissioner may use any of the factors 
listed below in making a decision whether 
to decline to enter into a contract with 
an eligible applicant.
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(a) The program duplicates an effort 
already being made;

(b) Funding the program would create 
an inequitable distribution among tribes; 
or

(c) The applicant has not performed 
satisfactorily under a previous Office of 
Education award.
(Implements Sec. 103(a) (1) (B) (iii); 20
U.S.C. 2303; 25 U.S.C. 450f.)
§ 105.213 Hearing by the Commissioner 

after declining to enter into a con­
tract.

After receiving notice from the Com­
missioner that the Office of Education 
will not award a contract to an eligible 
applicant, the tribal organization or the 
tribe shall have 30 calendar days to re­
quest a hearing, in writing, to review the 
Commissioner’s decision.
(25 U.S.C. 450f.)
§ 105.214 Remaining funds.

From any remaining funds reserved for 
this subpart, the Commissioner is au­
thorized to enter into an agreement with 
the Commissioner of the Bureau of 
Indian Affairs for the operation of voca­
tional education programs authorized by 
this Act in institutions serving Indians 
as described in section 103(a) (B) (i) of 
the Act. The Secretary of the Interior is 
authorized to receive funds for that pur­
pose.
(Sec. 103(a) (1) (B) (lii); 20 U.S.C. 2303.)
Subpart 3— Training and Development 

Programs for Vocational Education 
Personnel
Leadership Development Award 

P rogram

§ 105.301 Purpose.
The purpose of the leadership develop­

ment award program is to provide oppor­
tunities for experienced vocational edu­
cators to spend full time in advanced 
study of vocational education.
(Sec. 172(a) (1); 20 U.S.C. 2402.)
§ 105.302 L e a d e r s h i p  development 

awards.
(a) Awards. The Commissioner will 

make leadership development awards to 
qualified vocational education personnel 
(such as administrators, supervisors, 
teacher educators, researchers, guidance 
and counseling personnel, and instructors 
in vocational education) for graduate 
training in an approved vocational educa­
tion leadership development program of 
an approved institution of higher educa­
tion.
(Sec. 172(b)(1), (3); 20 U.S.C. 2402.)

(b) Award period. Leadership develop­
ment awards will be made for a period 
not to exceed 36 months.
(Sec. 172(b) (2) (A ); 20 U.S.C. 2402.)
§ 105.303 Equitable geographical dis­

tribution.
In order to meet the needs for qualified 

vocational educational personnel in all 
the States, the Commissioner, without 
using any pre-determ in ed formula for 
allocation among the States, but after
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applications have been reviewed and 
scored on their merits, will make leader­
ship development awards in an equitable 
manner among the States. The Commis­
sioner will take into account such factors 
as:

(a) The State’s vocational education 
enrollments; and

(b) The incidence of youth unemploy­
ment and school dropouts in the State. 
(Sec. 172(b)(4); 20 U.S.C. 2402.)
§ 105.304 Eligibility of individuals.

(a) A person is eligible to receive a 
leadership development award if such 
person:

(1) Has had not less than two years of 
experience in vocational education or in 
business or industrial training or military 
technical training, or in the case of re­
searchers, experience in social science 
research which is applicable to vocational 
education; and

(2) Is currently employed or is reason^ 
ably assured of employment in vocational 
education and has successfully com­
pleted, as a minimum, a baccalaureate 
degree program; and

(3) Is recommended by his or her em­
ployer, or others, as having leadership 
potential in the field of vocational educa­
tion and is eligible for admission as a 
graduate student to a program of higher 
education approved by the Commissioner 
under § 105.311.

(b) In order to receive a leadership 
development award the person selected 
shall enroll for full-time graduate study 
in a vocational education leadership de­
velopment program approved under 
§ 105.311.
(Sec. 172(b)(1), (5); 20 U.S.C. 2402.)
§ 105.305 Application procedures.

(a) Submission of applications. Any 
eligible individual who wishes to receive 
a leadership development award shall 
submit an application to the Commis­
sioner and send one copy of the applica­
tion to the State board for vocational 
education for the State in which the ap­
plicant is a resident.

(b) Role of the State board. The State 
board, with advice from the State ad­
visory council, from other agencies in­
volved in State planning and reporting, 
and from representatives of vocational 
education programs in institutions of 
higher education, will:

(1) Review the application;
(2) Collect advice as to the merits of 

each application from the other agencies 
and the representatives noted in this 
paragraph;

(3) Advise the Commissioner as to the 
merits of each application; and

(4) Forward all applications and 
statements of advice to the Commis­
sioner for review and decision by the 
Commissioner.
(Implements Sec. 172(a)(1); 20 U.S.C. 2402; 
H.R. Rept. No. 94-1085, pp. 54-55.)
§ 105.306 Stipends to individuals.

(a) Academic year. Each person 
awarded a leadership development award 
is entitled to receive a stipend o f :
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(1) $4500 for each academic year of 
full-time study at the institution of 
higher education; and

(2) $675 for each academic year for 
each dependent.

(b) Summer session. An additional 
stipend may be awarded o f :

(1) $900 for full-time summer study at 
the same institution of higher education; 
and

(2) $170 for this period for each 
dependent.
(Implements Sec. 172(b)(2)(A); 20 U.S.C. 
2402.)
§ 105.307 Conditions for continued eli­

gibility.
(a) Satisfactory participation. A re­

cipient of an award may continue to re­
ceive payments under § 105.306 only 
during such periods as the Commissioner 
finds that the recipient:

(1) Is maintaining Satisfactory profi­
ciency in study or research in the field 
of vocational education in an institution 
of higher education;

(2) Is devoting essentially full time 
to such study or research; and

(3) Is not engaging in gainful em­
ployment, other than part-time employ­
ment in teaching, research, or similar 
activities endorsed by that institution 
and approved by the Commissioner.
(Sec. 172(b)(5); 20 U.S.C. 2402; H.R. Rept. 
No. 94-1085, pp. 55-56.)

(b) Employment limitation. The limi­
tation with respect to employment set 
forth in paragraph (a) (3) of this sec­
tion does not apply to the period of time 
between an academic year and a sum­
mer session (or between academic years 
if a stipend is not received under § 105.- 
306(b) for full-time study).
(Implements Sec. 172(b) (5); 20 U.S.C. 2402.)
§ 105.308 Payment conditioned on ap­

propriation.
Leadership development award pay­

ments under § 105.306 after the first year 
of the award period (in case of awards 
made for a period exceeding twelve 
months) are subject to the continued 
availability of Federal funds under sec­
tion 172 of the Act.
(Interprets Sec. 172; 20 U.S.C. 2402.)
§ 105.309 Technical review criteria.

The Commissioner will use the follow­
ing criteria in reviewing applications. 
The criteria in 45 CFR 100a.26(b) do not 
apply to this program. A segment or seg­
ments of an application should address 
each criterion. Each criterion is weighted 
and includes the maximum score that 
can be given to an application in rela­
tion to the criteria. The maximum score 
for the criteria is 100 points, and the 
maximum weight for each criterion is 
listed below. An application must re­
ceive a minimum of 50 points to be con­
sidered for funding.

(a) Academic ability. (Maximum 30 
points) The applicant provides evidence 
of his or her academic ability. This must 
include: (1) Transcripts of grades 
earned in college, including graduate 
courses; and may include (2) Scores

earned on the Graduate Record Exami­
nation, Miller Test of Analogies, or sim­
ilar tests; and (3) Results earned on spe­
cific skill aptitude tests.

(b) Leadership potential. (Maximum 
20 points). The applicant provides evi­
dence of leadership potential. This may 
include awards or recognition received 
for; (1) Professional service; (2) Com­
munity activities; (3) Work with advi­
sory committees; (4) Volunteer work;
(5) Outstanding skill in interpersonal 
relations; and (6) Other activities as 
appropriate.

(c) Managerial skills. (Maximum 15 
points) The applicant provides informa­
tion concerning his or her experience in 
a managerial or administrative capacity. 
This may include evidence of the appli­
cant’s ability in : (1) Planning; (2) Prob­
lem solving; (3) Decision making; and
(4) Other skills, where appropriate.

(d) Communication skills. (Maximum 
20 points) The applicant provides evi­
dence of experience in activities requir­
ing oral and written language skills. This 
may include:

(1) Public speaking experience to 
professional, community, or other 
groups;

(2) Articles published in professional 
or popular journals; and

(3) Other written materials such as 
reports, abstracts, and instructional ma­
terials.

(e) National need. (Maximum 15 
points.) The degree to which the appli­
cant’s goals, objectives, and aspirations 
in vocational education relate to national 
needs in vocational education, including 
developing expertise to serve: (1) disad­
vantaged persons; (2) members of 
minority groups, and (3) handicapped 
persons.
(H.R. Rept. No. 94-1085, p. 55.)

(g) Additional criteria. In addition to 
the criteria listed above the Commis­
sioner will consider the following factors: 
(1) Equitable distribution among males 
and females; (2) Geographical distribu­
tion; (3) Membership in minority groups.
(Implements Sec. 172(a) (1); 20 U.S.C. 2402; 
U.S.C. 2402; H.R. Rept. No. 94-1085, p. 55.)
§ 105.310 Assignment to approved insti­

tution.
Each applicant for an award shall 

identify a first, second, and third choice 
of institutions (approved under § 105.- 
311) he or she desires to attend. The 
Commissioner reserves the right to re­
distribute award recipients among ap­
proved institutions, in order to assure that 
each institution will have a sufficient 
number of awardees to assure the ef­
fectiveness of the program of vocational 
leadership development.
(Implements Sec. 172(a) (1); 20 U.S.C. 2402; 
H.R. Rept. NoT 94-1085, p. 55.)
§ 105.311 Institutional eligibility and 

approval.
Upon receipt of an application from 

an institution of higher education re­
questing approval of its vocational edu­
cation leadership development program,
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the Commissioner will approve the pro­
gram only upon finding that:

(a) The institution offers a compre­
hensive program in vocational education 
with adequate supporting services and 
disciplines, such as education adminis­
tration, guidance and counseling, re­
search, and curriculum development, in­
cluding:
(Sec. 172(h) (3) (A ); 20 U.S.C. 2402.)

(1) Training in those leadership skills 
necessary to increase the participation 
of disadvantaged and underrepresented 
persons such as the handicapped, disad­
vantaged minorities, and women, in vo­
cational education programs at all levels;
(Sec. 101(1); 20 U.S.C. 2301; H.R. Rept. No. 
94-1085, p. 55.)

(2) Resources and supporting services 
for at least five of the generally recog­
nized fields of vocational education, in­
tegrated into a comprehensive approach 
to vocational education;

(3) Practical experience and intern­
ship components; and
(Implements Sec. 172(b)(3)(A); 20 U.S.C. 
2402.)

(4) A focus on familiarizing the in­
dividual with new curriculum material? 
in vocational education.
(Sec. 172(b) (7); 20 U.S.C. 2402.)

(b) The program under paragraph (a) 
of this section is designed to further sub­
stantially the objective of improving vo­
cational education by providing oppor­
tunities for graduate training for voca­
tional education teachers, supervisors, 
guidance and counseling personnel, and 
administrators, and of university level 
vocational education teacher educators 
and researchers.

(c) The program is conducted by a 
school of graduate study.
(Interprets Sec. 172(b)(3)(B ); 20 U.S.C. 
2402.)
§ 105.312 Institutional allowance.

(a) The Commissioner will (in addi­
tion to the stipend paid to an award re­
cipient under § 105.306) pay an institu­
tional allowance to the institution of 
higher education in which the recipient 
is pursuing a course of study, in the 
amount of $3,200 per participant, per 
academic year, with an additional $800 
per participant for full-time study during 
the summer session.

(b) The institutional allowance is 
made in lieu of tuition and all non-re- 
fundable fees and deposits that would 
otherwise be required of the student.

(c) Any portion of the institutional 
allowance in excess of normal tuition, 
non-refundable fees, and deposits attrib­
utable to the awardee shall be used by 
the institution to improve the program 
of vocational education leadership devel­
opment in that institution.
(Implements Sec. 172(b)(2)(B ); 20 U.S.C. 
2402.)

Vocational Education Certification 
Fellowship P rogram
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§ 105.431 Purpose.
The purpose of the vocational educa­

tion certification fellowships is to provide
opportunities for:

(a) Certified teachers who have been 
trained to teach in other fields to become 
vocational educators if those teachers 
have skills and experience in vocational 
fields for which there is a need for voca­
tional teachers and for which they can 
be trained to be vocational educators; 
and
(Sec. 172(a) (2) ; 20 U.S.C. 2402.)

(b) Persons in industry, business, and 
agriculture who have skills and experi­
ence in vocational fields for which there 
is need for vocational educators (but who 
do not necessarily have baccalaureate 
degrees) to become vocational educa­
tors.
(Interprets Sec. 172(a)(3); 20 U.S.C. 2402.)
§ 105.432 Awards to two categories of 

fellows.
The Commissioner is authorized to 

award fellowships to two categories of 
persons for undergraduate study in in­
stitutions of higher education:

(a) Persons who are or have been 
certified by a State as teachers in ele­
mentary and secondary schools, commu­
nity and junior colleges, and other thir­
teenth and fourteenth year programs 
within the ten-year period prior to the 
current closing date for applications un­
der this program and who:

( 1 ) Have or have had skills and experi­
ence in vocational fields for which there 
is a need for vocational teachers and for 
which they can be trained to be voca­
tional educators; and

(2) Are unable to find employment in 
their field of previous training.
(Sec. 172(c)(1), (c )(1 )(A ); 20 U.S.C. 2402.)

(b) Persons (not necessarily baccalau­
reate degree holders) employed in in­
dustry, business, or agriculture who:

(1) Have skills and experience in vo­
cational fields in which there is a need 
for vocational educators; and

(2) Have been accepted by a teacher 
training institution for enrollment in a 
program which will assist them in be­
coming vocational educators,.
(Sec. 172(c)(1)(B ); 20 U.S.C. 2402.)
§ 105.433 Fellowship period.

Fellowships will be made for periods 
not to exceed 24 months.
Sec. 172(c) (2) (A) ; 20 U.S.C. 2402.)
§ 105.434 Application procedures.

(a) Submission of applications. Any 
eligible individual who wishes to receive 
a vocational education certification fel­
lowship shall submit an application to 
the Commissioner and send one copy of 
the application to the State board for 
vocational education for the State in 
which the applicant is a resident.

(b) Role of the State board. The State 
board, with advice from the State ad­
visory council, from other agencies in­
volved in State planning and reporting,
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and from representatives of vocational 
education programs in institutions of 
higher education, will:

(1) Review the applications;
(2) Collect advice as to the merits of 

each application;
(3) Advise the Commissioner as to the 

merits of each application; and
(4) Forward all applications and 

statements of advice to the Commis­
sioner for review and decision by the 
Commissioner.
(Implements Sec. 172(c)(1); 20 U.S.C. 2402; 
H.R. Rept. No. 94-1085, p. 54.)
§ 105.435 Equitable geographical distri­

bution.
In order to meet the needs for qualified 

vocational education personnel in all the 
States, the Commissioner, without using 
any pre-determined formula for alloca­
tion among the States, but after applica­
tions have been reviewed and scored on 
their merits will make certification fel­
lowship awards in an equitable manner 
among the States, taking into account 
such factors as:

(a) The State’s vocational education 
enrollment; and

(b) The incidence of youth unemploy­
ment and school dropouts in the State.
(Sec. 172(c) (4) ;.20 U.S.C. 2402.)
§ 105.436 Stipend to fellows.

(a) Academic year. Each person 
awarded a fellowship is entitled to re­
ceive a stipend of :

(1) $4500 for each academic year of 
full-time study at the institution of 
higher education to which that person is 
assigned for the fellowship period; and

(2) $675 for each academic year for 
each dependent.

(b) Summer session. An additional 
stipend may be awarded of:

(1) $900 for full-time summer study 
at the same institution of higher educa­
tion ; and

(2) $170 for this period for each de­
pendent.
(Implements. Sec. 172(c)(2)(A ); 20 U.S.C. 
2402.)
§ 105.437 Conditions for continued eli­

gibility.
(a) Satisfactory participation. A re­

cipient of a fellowship may continue to 
receive payment under § 105.436 only 
during such period as the Commissioner 
finds that the recipient:

(1) Is maintaining satisfactory pro­
ficiency in study or research in the field 
of vocational education in an institution 
of higher education;

(2) Is devoting essentially full time to 
such study or research ; and

(3) Is not engaging in gainful employ­
ment, other than part-time employment 
in teaching, research, or similar activi­
ties endorsed by that institution and 
approved by the Commissioner.
(Implements Sec. 172(c) (5); 20 U.S.C. 2402; 
H.R. Rept. No. 94-1085, pp. 55-56.)

(b) Employment limitations. The 
limitation with respect to employment 
set forth in paragraph (a) (3) of this
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section does not apply to the period of 
time between an academic year and a 
summer session , or between academic 
years if a stipend is not received#under 
§ 105.436(b) for full-time summer study. 
(Interprets Sec. 172(c) (5); 20 U.S.C. 2402.)
§ 105.438 Payment conditioned on ap­

propriation.
Fellowship payments under § 105.436 

after the first year of the fellowship 
period (in case of awards made for a 
period exceeding twelve months) are 
subject to the continued availability of 
Federal funds under section 172 of the 
Act.
(Interprets Sec. 172; 20 U.S.C. 2402.)
§ 105.439 Institutional allowance.

(a) The Commissioner will (in addi­
tion to the stipends paid to a fellowship 
recipient under § 105.436) pay an insti­
tutional allowance to the institution of 
higher education at which the recipient 
is pursuing his or her course of study in 
an amount of $2,000 per participant per 
academic year, with an additional $500 
per participant for full-time study dur­
ing the summer session;

(b) The institutional allowance is 
made in lieu of tuition and all non-re- 
fundable fees and deposits that would 
otherwise be required of the fellow; and

(c) Any portion of the institutional 
allowance in excess of the normal tuition, 
non-refundable fees, and deposits at­
tributable to the fellow shall be used by 
the institution to improve the program 
of vocational education in that institu­
tion.
(Implements Sec. 172(c)(2)(B ); 20 U.S.C. 
2402.)
§ 105.440 Institutional eligibility and 

approval.
The Commissioner will approve the vo­

cational education fellowship program of 
an institution of higher education only 
upon finding that:

(a) The program is capable of en­
abling unemployed certified teachers or 
persons from business, industry, or agri­
culture to become certified vocational 
education teachers;
(Interprets Sec. 172(c)(1)(B); 20 U.S.C.
2402.)

(b) The institution offers a program 
in vocational education which is suffi­
ciently comprehensive to meet, at the 
undergraduate level, the requirements 
for certification of the applicant in the 
State where the institution is located;

(c) In the case of applicants seeking 
certification in a particular area of study 
designated by the Commissioner as being 
in need of additional personnel, the insti­
tution is capable of preparing students 
for certification in that particular area; 
(Implements Sec. 172(c) (7); 20 U.S.C. 2402.)

(d) The fellow will receive education 
and training of the same type as that 
offered by the institution to undergradu­
ate students preparing to become voca­
tional education teachers; and

(e) The undergraduate program in 
vocational education includes adequate

support services and disciplines, such as 
education administration, guidance and 
counseling, special education for the 
handicapped, research  ̂ and curriculum 
development.
(Implements Sec. 172(c) (3); 20 UlS.C. 2402.)
§ 105.441 Teaching fields in need of ad­

ditional teachers.
The Commissioner will publish, before 

the beginning of each fiscal year, a listing 
of the areas erf teaching in vocational 
education where there are or will be 
shortages of personnel and will, to the 
maximum degree possible, award fellow­
ships under § 105.432 to applicants seek­
ing to become teachers in the areas 
identified.
(Sec. 172(c) (7); 20 U.S.C. 2402.)
§ 105.442 Content of applications.

(a) For certified teachers. Each certi­
fied teacher applicant shall provide in 
his or her application evidence of:

(1) Certification as a teacher in an 
elementary or secondary school or junior 
or community college or other thirteenth 
and fourteenth grade program within 
the ten-year period prior to the current 
closing date for applications under this 
program; and

(2) Past or current skills and experi­
ences in the vocational field (s) in which 
there is a need for additional educators 
and for which he or she seeks training 
as a vocational educator; and

(3) Inability to find employment in 
his or her field of previous certification.

(b) For applicants not certified as 
teachers. Each applicant who has not 
been a certified teacher shall provide in 
his or her application evidence o f :

(1) The nature and duration of his or 
her employment in business, agriculture, 
or industry; and
(Interprets Sec. 172(c)(1)(B ); 20 U S.C.
2402.)

(2) Having skills and experiences in 
one of the vocational areas where voca­
tional educators are needed.
(Sec. 172(c) (1) (B ); 20 U.S.C. 2402.)

(c) Assurance by the institution. The 
institution of higher education desig­
nated in the application for a fellowship 
shall provide in that application an as­
surance that the:

(1) Applicant has been accepted for 
enrollment in the program of vocational 
education designated in the application; 
and the

(2) Institution meets the requirements 
for institutional eligibility set forth in 
paragraphs “(a) through (e) of § 105.440. 
(Implements Sec. 172(c) (3); 20 U.S.C. 2402.) 
§ 105.443 Technical review criteria.

The Commissioner will use the follow­
ing criteria in reviewing formally trans­
mitted applications. The criteria in 45 
CFR 100a.26(b) do not apply to this pro­
gram. A segment or segments of an ap­
plication should address each criterion. 
Each criterion is weighted and includes 
the maximum score that can be given to 
an application in relation to the criteria.

The maximum score for the criteria is 
100 points, and the maximum weight for 
each criterion is listed below. An appli­
cation must receive a minimum of 50 
points to be considered for funding.

(a) Academic ability. (Maximum 25 
points.) The applicant provides evidence 
of his or her level of academic achieve­
ment and academic ability. This may in­
clude: (1) Transcripts of grades earned 
in secondary school and, where appropri­
ate, college; (2) Results earned on spe­
cific skill aptitude tests; and (3) Results 
of other tests, where appropriate.

(b) Vocational skills., (Maximum 35 
points.) The applicant provides evidence 
of his or her performance in a work 
situation requiring vocational skills. 
This may include: (1) Letters of recom­
mendations of previous employers or 
others, as appropriate; (2) Results of Na­
tional Occupational Competency Testing 
Institute, where appropriate; (3) Certifi­
cates or diplomas, as appropriate; and 
<4) Work related experience, including 
teaching, where appropriate.

(c) ..Communication skills. (Maxijnum 
15 points.) The applicant provides evi­
dence of experience in activities requir­
ing oral and written language skills. This 
may include:

(1) Public speaking experience to pro­
fessional, community, or other groups:

(2) Articles published in newspapers, 
professional or popular journals; and

- (3) Other written materials such as
reports, abstracts, or other materials, 
where appropriate.

(d) Human relations skills. (Maximum 
15 points.) The applicant presents evi­
dence of skills in interpersonal relations. 
This may include experience with: (1) 
Professional groups; (2) Community 
groups; (3) Volunteer groups; (4) Work 
related organizations; (5) Members of 
minority groups, the disadvantaged, and 
handicapped persons; and (6) Other 
groups, as appropriate.

(e) National need. (Maximum 10 
points.) The applicant describes in writ­
ing his or her goals, objectives, and as­
pirations in vocational education and 
their relationship to national needs in 
vocational education with particular 
reference to the elimination of sex 
stereotyping and working with the fol­
lowing populations: (1) Disadvantaged 
persons; (2) Members of minority 
groups; and (3) Handicapped persons. 
(H.R. Rept. No. 94-1085, p. 55.)

(f) Additional factors. In addition to 
the criteria listed above, the Commis­
sioner will consider the following fac­
tors: (1) Equitable distribution among 
males and females; (2) Geographical 
distribution; (3) Membership in minor­
ity groups; and (4) The applicant’s in­
tention to become certified in a voca­
tional field not traditionally open to 
persons of the applicant’s sex, or to be­
come certified in a new field or one not 
commonly taught.
(Implements Sec. 101(3), 172(b)(4); 20
U.S.C. 2301, 2402; H.R. Rept. No. 94-1085, p. 
55.)

FEDERAL REGISTER, VOL. 4 1 ,  N O . 191— M OND AY, OCTOBER 3, 1977



RULES AND REGULATIONS 53859

Subpart 4— Emergency Assistance for Re­
modeling and Renovating of Vocational 
Education Facilities

§ 105.501 Purpose.
The purpose of this program is to pro­

vide emergency assistance to local edu­
cational agencies in urban and rural 
areas which are unable to provide voca­
tional education designed to meet today’s 
manpower needs due to the age of their 
vocational education facilities or the ob­
solete nature of the equipment used for 
vocational training. The purpose is to 
assist those local educational agencies in 
the modernization of facilities or equip­
ment and the conversion of academic fa­
cilities necessary to assure that the 
facilities will be able to offer vocational 
education programs which give reason­
able-promise of employment.
(Sec. 191; 20 U.S.C. 2441.)
§ 105.502 Eligible applicants.

(a) Any local educational agency in 
an urban or rural area is an eligible ap­
plicant.
(Sec. 193(a); 20 U.S.C. 2443.)

(b) “Rural area” means an area 
which is not included within a Standard 
Metropolitan Area (as defined by the 
U.S. Bureau of Census) and which is not 
within or coterminous with, a city, town, 
borough, or village, or other subcounty 
political unit, the population of which 
exceeds 2,500.

(c) “Urban area” means an area 
within a city, town, or borough with a 
population of over 100,000.
(Implements Sec. 198(a); 20 U.S.C. 2443.)
§ 105.503 Content o f applications.

An application for a grant or assist­
ance contract shall set forth:

(a) A description of the facility to be 
remodeled or renovated, including;

(1) The date of completion of con­
struction of the facility (or the part of 
the facility to be remodeled or reno­
vated) ;

(2) The extent of remodeling or reno­
vation necessary to enable the facility to 
provide a modern program of vocational 
education;

(b) A description of the equipment to 
be replaced or modernized and reference 
to the particiular purpose for which the 
equipment will be used;

(c) A description of the extent to 
which the modernization or conversion 
of facilities and equipment will be con­
sistent with, and further the goals of, the 
five-year State plan, including the 
elimination of sex and racial bias and 
sex stereotyping in vocational education 
programs;

(d) The financial ability of the local 
educational agency to undertake the 
modernization without Federal assist­
ance;
(Implements Sec. 193(a) (l)-(4 ); 20 U.S.C. 
2443.)

(e) Assurance that the facility to be 
remodeled or renovated will meet stand­
ards adopted pursuant to the Architec­
tural Barriers Act;

(Sec. 193(a)(5); 20 U.S.C. 2443; 42 U.S.C. 
4151-4156.)

(f) The extent of State and local funds 
available to match Federal funds to­
gether with the sources and amounts of 
the funds;

(g) Such other information as the 
State board determines to be appro­
priate.
(Sec. 193(a) (6), (7); 20 U.S.C. 2443.)

(h) The reasons why renovation or 
remodeling rather than replacement is 
planned or why some other facility is 
not available;

(i) The cost of each major item of 
renovation or remodeling; and

(j) Facts showing that renovation or 
remodeling is cost effective.
(Implements Sec. 193(a) (8) ; 20 U.S.C. 2443.)
§ 105.504 Submission of applications 

through the State board.
An applicant shall send the applica­

tion to the Commissioner through the 
State board.
(Sec. 193(a); 20 U.S.C. 2443.)
§ 105.505 Technical review criteria.

(а) The Commissioner will rank all 
applicants according to their relative 
need for assistance.
(Sec. 193(C); 20 U.S.C. 2443.)

•(b) The relative need for assistance 
will be determined by the following cri­
teria (total 100 points) :

(1) The age or obsolesence of the fa­
cilities and equipment for which assist­
ance is sought (maximum 17 points) ;

(2) The rate of youth unemployment 
in the labor market area served by the 
local educational agency (maximum 12 
points) ;

(3) The number of youth aged seven­
teen through twénty-one residing in the 
labor market area served by the local 
educational agency who are unemployed 
(maximum 12 points) ;

(4) The percentage such youth repre­
sent, as compared with the vocational 
education enrollment in the local educa­
tional agency (maximum 12 points) ;

(5) The ability of the facility to com­
ply with the standards adopted pursuant 
to the Architectural Barriers Act (max­
imum 5 points) ;
(Sec. 193(b)(1) (A) through (E); 20 U.S.C. 
2443; 42 U.S.C. 4151 through 4156.)

(б) The need for the proposed facil­
ities or equipment in relation to the em­
ployment needs of the State or labor 
market area (maximum 12 points) ;

(7) Adequacy of the proposed facili­
ties or equipment for the training or ed­
ucational requirements of the specific 
vocational training program (s) to be ac­
commodated by the proposed facilities 
or equipment (in terms of linedrawings 
and educational specifications) (maxi­
mum 10 points) ;

(8) Evidence that the proposed reno­
vation or remodeling or equipment is 
economical and is not elaborate or ex­
travagant (maximum 5 points) ;

(9) Evidence that the planned reno­
vation or remodeling is a more cost-

effective apprqach than replacement 
(maximum 5 points); and

(10) Evidence that the local educa­
tional agency does not have the financial 
ability to undertake the proposed project 
without Federal assistance, and the 
ability of the State education agency and 
the local education agency to match pro­
posed Federal funds (maximum 10 
points).
(Implements, Sec. 192(b) (1); 20 U.S.C. 2442.)

(c) In approving applications, the 
Commissioner will consider the degree 
to which the modernization of facilities 
and equipment proposed in the applica­
tion affords promise of achieving the 
goals set forth in the approved five-year 
State plan.
(Sec. 193(b) (2); 20 U.S.C. 2443.)
§ 105.506 Payments to local educational 

agencies.
(a) The Commissioner will pay 75 per­

cent (except as noted in paragraph (b )) 
of the cost of approved applications in 
the order they are ranked under 
§ 105.505(b).
(Sec. 193(c); 20 U.S.C. 2443.)

(b) The Commissioner may waive the 
75 percent limit and may pay up to the 
full cost of the project upon the Com­
missioner’s finding, in writing, that a 
local educational agency with an ap­
proved application is suffering from ex­
treme financial need and cannot, because 
of the 75 percent limit, participate in the 
program.
(Sec. 193(e); 20 U.S.C. 2443.)

(c) Applications will be funded until 
the appropriation is exhausted.

(d) The Commissioner will reserve 
from the appropriation for the fiscal 
year for which the application is made 
an amount sufficient to pay the entire 
Federal share of each approved project 
and will obligate that amount from the 
appropriation even though the project 
may not be completed within the fiscal 
year.
(Interprets Sec. 194(a); 20 U.S.C. 2444.)

(e) The Commissioner will pay ap­
proved applicants in advance or by way 
of reimbursement, or in installments 
consistent with HEW practices.
(Sec. 194(b); 20 U.S.C. 2444.)
§ 105.507 Construction requirements.

The Office of Education’s regulations 
for the Commissioner’s direct project 
grant and contract programs (45 CFR 
Part 100a shall apply to projects for as­
sistance under this program, particularly 
the Commissioner’s regulations on 
“Bonding and Insurance” (45 CFR Part 
100a, Subpart J, §§ 100a.l20-122) and on 
“ Construction Requirements” (Subpart 
K, §§ iooa.155—192), (45 CFR Part 100a). 
In addition, the non-discrimination pro­
visions in 45 CFR Part 80 apply. This in­
cludes 45 CFR 80.3(b) (3) which provides 
that, in determining the site or location 
of the-facillty, a recipient may not make * 
selections with the effect of excluding in­
dividuals from, denying them the bene-
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fits of, or subjecting them to discrimina­
tion on the grounds of race, color, or 
national origin.
(Implements Sec. 193; 20 U.SJC. 2443.)

Subpart 5— Bilingual Vocational 
Education

B ilingtja£ V ocational T raining P rogram 
§ 105.601 Purpose.

The purpose of the bilingual voca­
tional training program is to prepare 
persons of limited English-speaking abil­
ity to perform adequately in an environ­
ment requiring English language skills 
and to fill the critical need for more and 
better trained persons in occupational 
categories vital to both the persons and 
the economy. Funds available to the 
Commissioner pursuant to section 183 of 
the Act may be used for making grants 
or contracts for bilingual vocational 
training programs.
(Sec. 181; 20 U.S.C. 2411; Conf. Rept. No. 94- 
1701, p. 228.)
§ 105.602 Eligible programs.

Sixty-five percent of the funds avail­
able under section 183 of the Act may be 
used by the Commissioner to award 
grants or contracts for the cost of oper­
ating programs designed to carry out the 
purposes set forth in § 105.601 in an 
amount equal to the total sum expended 
by the applicant for the purposes set 
forth in the application. No cost sharing 
is required. These programs include:

(a) Bilingual vocational training pro­
grams for persons who have completed 
or left elementary or secondary school. 
Programs for secondary school students 
are not eligible;

(b) Bilingual vocational training pro­
grams for persons who have already en­
tered the labor market and who desire or 
need training or retraining to achieve 
year-round employment, adjust - to 
changing employment needs, expand 
their range of skills, or advance in em­
ployment.
Training allowances for participants 
in bilingual vocational training pro­
grams described in paragraphs (a) and 
(b) of this section are an allowable cost. 
Allowances are subject to the same con­
ditions and'limitations as set forth in the 
Department of Labor Regulations 29 
CFR 95.34. Applicants may waive train­
ing allowances in accordance with the 
waiver procedure in 29 CFR 95.34(j). 
(Sec. 185; 20 U.S.C. 2415.)
§ 105.603 Eligible applicants.

The following agencies or institutions 
are eligible for grants or contracts, ex­
cept item (f) being eligible only for con­
tracts:

(a) Local educational agencies;
(b) State agencies;
(c) Postsecondary educational insti­

tutions;
(d) Private nonprofit vocational 

training institutions; and
(e) Nonprofit educational or training 

organizations especially created to serve 
a group whose language as normally 
used is other than English; and
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(f) Private for profit agencies and or­
ganizations.
(Sec. 184; 20 U.S.C. 2414.)
§ 105.604 Applications for grants or 

contracts.
(a) An applicant shall submit a copy 

of the application to the State board at 
the same time it is submitted to the Of­
fice of Education. The State board shall 
submit its comments to the Office of 
Education within 30 days after the clos­
ing date for applications.

(b) An applicant shall provide an as­
surance that the activities and services 
for which assistance is sought will be 
administered by or under the supervi­
sion of the applicant.

(c) An applicant shall set forth a bi­
lingual vocational training program of 
such size, scope, and design as will make 
a substantial contribution toward carry­
ing out the purposes described in § 105.- 
601.

(d) An applicant shall provide an as­
surance that the program will include 
instruction in the English language and 
in the trainee’s dominant language in 
order to insure that participants in the 
training will be assisted to pursue occu­
pations in work environments where 
English is the language normally used.

(e) An applicant shall submit an 
amendment, if any, to the application 
in the same manner as the applicant sub­
mitted the original application. A request 
for funding by an applicant who has had 
a prior award (s) shall include an eval­
uation of the previous project and will be 
reviewed competitively with new appli­
cations.
(Sec. 184; 20 U.S.C. 2414; Sec. 189A(b); 20 
U.S.C. 2420.)
§ 105.605 Review of applications.

(a) The Commissioner may approve 
an application for assistance under the 
bilingual vocational training program 
only if the application:

(1) Meets the requirements set forth 
in § 105.604;

(2) Is consistent with the criteria set 
forth in § 105.606; and

(3) Is submitted to the Commissionei 
at the time, in the manner and contain­
ing the information the Commissioner 
deems necessary,, as set forth in the 
Notice of Closing Date to be published 
in the F ederal R egister.

(b) Prior to making awards in a State, 
the Commissioner will, where feasible, 
consult with the State board to achieve 
equitable distribution of assistance 
among populations of persons of limited 
English-speaking ability with the most 
acute need for training within the State. 
(Sec. 189A, 189B(a) (3); 20 U.S.C. 2420, 2421.) 
§ 105.606 Technical review criteria.

The Commissioner will use the foli- 
lowing criteria in reviewing formally 
transmitted applications. These criteria 
are consistent with 45 CFR 100a.26, Re­
view of Applications' in the Office of Edu­
cation, General Provisions for Programs. 
A segment or segments of an application 
should address each criterion. Each cri­

terion is weighted and includes the maxi­
mum score that can be given to an ap­
plication in relation to the criterion. The 
maximum score for the criteria is 100 
points, and the maximum weight for 
each criterion is listed below. An appli­
cation must receive a minimum of 30 
points to be considered for funding.

(a) Need. (Maximum 10 points.)
(1) Describes the need for the pro­

posed bilingual vocational training;
(2) Provides specific evidence of the 

need;
(3) Indicates specifically how the need 

will be met; and
(4) Describes, where appropriate, on­

going and planned activities in the com­
munity relative to the need.

(b) Objectives. (Maximum 10 points.)
(1) Are significant and meet clearly 

identified needs in bilingual vocational 
training;

(2) Clearly describe the proposed 
project outcomes; and

(3) Are capable of being measured 
and attained.

(c) Plan. (Maximum 15 points.) The 
plan clearly describes the way in which 
the objectives will be accomplished by:

(1) The overall design for the pro­
posed project; and

(2) The specific procedures of each 
segment of the design. Normally the plan 
will include a description of:

(i) Proposed trainees;
(ii) Recruiting procedures to be used;
(iii) Training program including a de­

scription of both the bilingual vocational 
training and the language instruction 
which is designed to assure that trainees 
will acquire sufficient competency in 
English to work in environments where 
English is the language normally used;

(iv) Support services to be offered to 
trainees;

(v) Instructional materials to be used 
in the proposed program;

(vi) Anticipated level of skill of the 
trainees at the end of the proposed 
training;
- (vii) Activities to be used in aiding 
trainees to secure employment, if appro­
priate; and

(viii) Tests to be used in the proposed 
program components.

(d) Management plan. (Maximum 8 
points.) The management plan ade­
quately describes the way in which per­
sonnel and resources will be used to ac­
complish each component of the plan 
developed in criterion (c ) .

(e) Evaluation plan. (Maximum 12 
points.) The plan includes valid and re­
liable procedures for assessing and docu­
menting the bilingual vocational train­
ing program and the progress of the 
trainees.

(f) Applicant’s staff competencies and 
experience. (Maximum 25 points.) The 
application clearly describes:

(1) The names and qualifications (in­
cluding project management qualifica­
tions) of the project director, profes­
sional staff, consultants, and advisory 
groups;

(2) Time commitments planned for 
the project director, staff, advisory 
groups, and any consultants;
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(3) Evidence of past and successful 
experience of the proposed project direc­
tor and key staff members in similar or 
related projects; and

(4) Staff competencies that are essen­
tial for the proposed project including 
proficiency in the language of the 
trainees.

(g) Budget and cost effectiveness. 
(Maximum 10 points.)

(1) The application provides a justi­
fiable and itemized statement of cost 
which is substantiated by line items in 
the proposed budget and is cost effective;

(2) The application includes infor­
mation concerning the average cost per 
trainee.

(b'f Institutional capability and com­
mitment. (Maximum 10 points.) The ap­
plication provides adequate evidence of:

(1) Institutional experience and com­
mitment to the proposed work;

(2) Appropriate facilities and equip­
ment necessary for the proposed project; 
ancT'

(3) Documented assurance of support 
from cooperating agencies, institutions, 
or community groups where applicable 
for successful implementation of the 
project.
(Implements Sec. 189A; 20 U.S.C. 2420.)
§ 105.607 Additional application review 

factors.

In addition to the criteria listed. in 
§ 105.606, the Commissioner may utilize 
factors such as the following in making 
decisions regarding whether to fund ap­
plications. (a) Duplication of effort; (b) 
Duplication of funding; and (c) Evi­
dence that an applicant has not per­
formed satisfactorily on previous proj­
ects.
(Implements Sec. 181; 20 U.S.C. 2411.)
Bilingual V ocational Instructor T rain­

ing Program

§ 105.611 Purpose.
The purpose of the bilingual vocational 

instructor training program is to pro­
vide training programs to meet the crit­
ical shortage of instructors possessing 
both the job knowledge and skills and 
the dual language capabilities required 
for adequate instruction of persons 
handicapped by their limited English- 
speaking ability. Funds available to the 
Commissioner pursuant to section 183 of 
the Act may be used for making grants 
or contracts for bilingual vocational in­
structor training programs.
(Sec 186; 20 UJS.C. 2416.)
§ 105.612 Eligible programs.

Twenty-five percent of the funds 
available under section 183 of the Act 
may be used by the Commissioner to 
award grants or contracts for the cost 
of conducting training for instructors of 
bilingual vocational training programs 
in an amount equal to the total sum ex­
pended by the applicant for the purposes 
set forth in that application. No cost 
sharing is required. These programs in­
clude:
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(a) Pre-service training programs de­
signed to prepare persons to participate 
in bilingual vocational training or bi­
lingual vocational education as: (1) In­
structors; (2) Aides; and (3) Ancillary 
personnel such as guidance personnel 
and counselors.

(b) In-service and developmental 
programs designed to enable instruc­
tional and ancillary personnel to con­
tinue to improve their qualifications 
while participating in bilingual voca­
tional training programs; fellowships or 
traineeships for persons engaged in ac­
tivities described in (a) and (b) are an 
allowable cost. A fellowship is an award 
to an individual student made by a 
gi-anting agency of the Department. A 
traineeship is an award to an institution 
for student support, (stipends or allow­
ances) and for institutional support 
(either in a predetermined amount or 
based on actual costs).
(Sec. 186; Sec. 187; 20 U.S.C. 2416; 20 U.S.C. 
2417.)
§ 105.613 Eligible applicants.

The following categories of agencies 
or institutions are eligible for grants or 
contracts, except item (c) being eligible 
only for contracts: (a) State agencies; 
(b) Public and private nonprofit educa­
tional institutions; and (c) Private-for- 
profit educational institutions.
(Sec. 186; 20 U.SC. 2416.)
§ 105.614 Applications for grants or 

contracts.
(a) An applicant shall provide an as­

surance that the activities and services 
for which assistance is sought will be 
administered by or under the supervision 
of the applicant.

(b) An applicant shall set forth in the 
application a bilingual vocational in­
structor training program of a type de­
scribed in § 165.612;

(c) An applicant shall describe in the 
application the capabilities of the appli-. 
cant institution in terms of:

(1) A listing of the vocational train­
ing or vocational education courses of­
fered by that institution;

(2) Appropriate accreditation by re­
gional or national associations, if any;

(3) Approval by appropriate State 
agencies of the courses offered; and

(4) Qualifications of the principal staff 
who will be responsible for the training 
program.

(d) An application shall describe 
clearly (and in detail) in the application 
the trainees in terms of the:

(1) Minimum qualifications of the per­
sons to be enrolled in the train ing pro­
gram;

(2) Selection process of the trainees; 
and

(3) Amounts of fellowships or trains 
eeships, if any, to be granted to the per­
sons enrolled.

(e) An applicant shall submit an 
amendment, if any, to the application 
in the same manner as the applicant 
submitted the original application. A re­
quest for funding by an applicant who 
has had a prior award (s) shall include
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an evaluation of the previous project 
and will be reviewed competitively with 
new applications.
(Sec. 189A; 20 U.S.C. 2420.)
§ 105.615 Review of applications.

(a) The Commissioner may approve 
an application for assistance under the 
bilingual vocational instructor training 
program only if the application:

(1) Meets the requirements set forth 
in § 105.614;

(2) Is consistent with the criteria set 
forth in § 105.616;

(3) Is submitted to the Commissioner 
at the time, in the manner and contain­
ing the information the Commissioner 
deems necessary, as set forth in the No­
tice of Closing Date to be published in 
the F ederal R egister.

(4) The applicant institution actually 
has an ongoing vocational training pro­
gram in the field in which persons are 
being trained; and

(5) The applicant institution can pro­
vide instructors with adequate language 
capabilities in the language other than 
English to be used in the bilingual voca­
tional training program for which per­
sons are being trained.

(b) Prior to making awards in a State, 
the Commissioner will, where feasible, 
consult with the State board to achieve 
equitable distribution of assistance 
among populations of persons of limited 
English-speaking ability with the most 
acute need for training within the State.
(Secs. 189A, 189B(a)(3); 20 U.S.C. 2420, 
2421.)
§ 105.616 Technical review criteria.

The Commissioner will use the follow­
ing criteria in reviewing formally trans­
mitted applications. These criteria are 
consistent with 45 CFR 100.26, Review of 
Applications in the Office of Education, 
General Provisions for Programs. A seg­
ment or segments of an application 
should address each criterion. Each cri­
terion is weighted and includes the maxi­
mum score that can be given to an ap­
plication in relation to the criterion. The 
maximum score for the criterion is 100 
points, and the maximum weight for 
each criterion is listed below. An appli­
cation must receive a minimum of 30 
points to be considered for funding.

(a) Need. (Maximum 10 points) The 
need section clearly: (1) Describes the 
need for the proposed instructor train­
ing; (2) Provides specific evidence of the 
need; (3) Indicates specifically how the 
need will be met; and (4) Describes, 
whe^e appropriate, ongoing and planned 
activities in the community relative to 
the need.

(b) Objectives. (Maximum 10 points) 
The objectives are related to the problem 
and: (1) Are significant for pre-service 
or in-service training; (2) Clearly de­
scribe the proposed training program; 
and (3) Are capable of being measured 
and attained.

(c) Plan. (Maximum 15 points) The 
plan clearly describes the way in which 
the objectives will be accomplished by 
the: (1) Overall design for the proposed
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project; (2) Specific procedures of each 
segment of the design in terms of accom­
plishing the objectives; (3) Normally the 
plan will include:

(i) Description of the training pro­
gram, including all program compo­
nents;

(ii) Description of the minimum 
qualifications of the persons to be en­
rolled in the training program;

(iii) Description of the selection proc­
ess and the amounts of the fellowships or 
traineeships, if any, to be granted to per­
sons enrolled in the program;

(iv) Evidence that the applicant in­
stitution actually has an ongoing voca­
tional training or vocational education 
program in the field for which persons 
are to be trained, including a listing of  ̂
the vocational courses offered by the in­
stitutions;

(v) Evidence that the applicant in­
stitution can provide instructors with 
adequate language capabilities in the 
language other than English to be used 
in the bilingual job training program for 
which the persons are being trained; and

(vi) Evidence that a need exists for 
instructors who will receive training in 
the proposed project.

(d) Management plan. (Maximum 8 
points) The management plan ade­
quately describes the way in which per­
sonnel and resources will be used to ac­
complish each component of the plan 
developed in criterion (c ) .

(e) Evaluation plan. (Maximum 12 
points) The plan includes rigorous pro­
cedures for assessing and documenting 
the instructor training program includ­
ing both the vocational component and 
the language component.

(f) Applicant’s staff competencies and 
experience. (Maximum 25 points) The 
application clearly describes:

(1) The names and qualifications (in­
cluding project management qualifica­
tions) of the project director, profes­
sional staff, consultants, and advisory 
groups;

(2) Time commitments planned for 
the project director, key staff, advisory 
groups, and any consultants;

(3) Evidence of past and successful 
experience of the proposed project direc­
tor and key staff members in similar or 
related projects; and

(4) Staff competencies that are essen­
tial for the proposed project, including 
proficiency in English and in the lan­
guage other than English.

(g) Budget and cost effectiveness. 
(Maximum 10 points.) The application 
provides a justifiable and itemized state­
ment of cost which is substantiated by 
line items in the proposed budget and 
appears to be cost effective.

<h) Institutional capability and com­
mitment. (Maximum 10 points.) The ap­
plication provides adequate evidence of :

(1) Institutional experience and com­
mitment to the proposed work;

(2) Appropriate facilities and equip­
ment necessary for the proposed proj­
ect;

(3) Appropriate accreditation of the 
applicant institution by regional or na­
tional associations and approval by ap-
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propriate State agencies of the courses 
offered; and

(4) Documented assurance of support 
from cooperating agencies, institutions, 
or community groups where applicable 
for successful implementation of the 
project.
(Implements Sec. 189A; 20 U.S.C. 2420.)
§ 105.6.17 Additional application review 

factors.
In addition to the criteria listed in 

§ 105.616, the Commissioner may utilize 
factors such as the following in making 
decisions regarding whether to fund ap­
plications.

(a) Duplication of effort;
(b) Duplication of funding; and
(c) Evidence that an applicant has 

not performed satisfactorily on previous 
projects.
(Implements See. 181; 20 U.S.C. 2411.)
B ilingual V ocational Instructional

M aterials, M ethods, and T echniques
P rogram

§ 105.621 Purpose,.
The purpose of the bilingual voca­

tional instructional materials, methods, 
and techniques program is to develop 
instructional materials and encourage 
research programs and demonstration 
projects to meet the critical shortage 
of such instructional materials suitable 
for bilingual vocational training pro­
grams. Funds available to the Commis­
sioner pursuant to section 183 of the Act 
may be used for making grants or con­
tracts for bilingual vocational instruc­
tional materials, methods, and tech- 

-niques.
(Sec. 188; 20 U.S.C. 2418.)
§ 105.622 Eligible programs.

Ten percent of the funds available 
under section 183 of the Act may be used 
by the Commissioner to award grants or 
contracts for the cost of developing and 
tasting instructional materials, methods, 
or techniques for bilingual vocational 
training in an amount equal to the total 
sum expended by the application for the 
purposes set forth in that application. No 
cost sharing is required. These programs 
include:

(a) Research in bilingual vocational 
training;

(b) Development of instructional ma­
terials;

(c) Training programs designed to 
familiarize State agencies and training 
institutions with research findings and 
successful pilot and demonstration proj­
ects in bilingual vocational training;

(d) Experimental, developmental, and 
pilot programs and projects designed 4» 
test the effectiveness of research find­
ings; and

(e) Other demonstration and dis­
semination projects in bilingual voca­
tional training.
(Sec. 189; 20 U.S.C. 2419.)
§ 105.623 Eligible applicants.

The following categories of agencies 
or institutions are eligible for grants or

contracts, except items (e) and (f) being 
eligibile only for contracts: (a) State 
agencies; (b) Public educational institu­
tions; (c) Private educational institu­
tions; (d) Nonprofit organizations; (e) 
Private-for-profit organizations; and 
(f\ Individuals.
(Sec. 188; 20 U.S.C. 2418.)
§ 105.624 Applications for grants or 

contracts.
(a) An applicant shall provide an as­

surance that the activities and services 
for which assistance is sought will be 
administered by or under the supervision 
of the applicant.

(b) An applicant shall set forth in 
the application a bilingual vocational 
instructional materials, methods, and 
techniques program of a type described 
in § 105.622.

(c) An applicant shall set forth in 
the application the qualifications of the 
staff who will be responsible for the 
program for which assistance is sought.

(d) An applicant shall submit an 
amendment, if any, to the application 
in the same manner as the applicant sub­
mitted the original application. A request 
for funding by an applicant who has had 
a prior award(s) will be reviewed com­
petitively with new applications.
(Sec. 189A; 20 U.S.C. 2420.)
§ 105.625 Review o f applications.

The Commissioner may approve an 
application for assitance under the bi­
lingual vocational instructional mater­
ials, methods, and techniques program 
only if the application:

(a) Meets the requirements set forth 
in § 105.624 :

(b) Is consistent with the criteria set 
forth in 105.626; and

(c) Is submitted to the Commissioner 
at the time, in the manner and contain­
ing the information the Commissioner 
deems necessary, as set forth in the 
Notice of Closing Date to be published 
in the F ederal R egister.
(Sec. 189A; 20 U.S.C. 2420.)
§ 105.626 Technical review criteria.

The Commissioner will use the follow­
ing criteria in reviewing formally trans­
mitted applications. These criteria are 
consistent with 45 CFR 100a.26, Review 
of Applications in the General Provi­
sions for Office of Education Programs. 
A segment or segments of an application 
should address each criterion. Each 
criterion is weighted and includes the 
maximum score that can be given to 
an application in relation to the criter­
ion. The maximum score for the criteria 
is 100 points, and the maximum weight 
for each criterion is listed below. An 
application must receive a minimum 
score of 50 points to be considered for 
funding. 4

(a) Need. (Maximum 20 points) The 
need section clearly:

(1) Describes the national significance 
and the need in bilingual vocational 
training for the proposed project

(2) Provides specific evidence of the 
need;
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(3) Indicates specifically who or what 
will be helped; and

(4) Describes the problem rather than 
the symptoms of the problem.

(b) Literature review. (M aximum 5 
points) The literature review is suffi - 
ciently comprehensive to:

(1) Establish the basis for the prob­
lem;

(2) Describe the problem in contrast 
to the symptoms of the problem;

(3) Provide a strong conceptual 
framework for the proposed objectives 
and proposed plan, including the general 
design and specific procedures of the 
proposed plan, along with the manage­
ment, evaluation, dissemination, and 
training procedures (when appropriate) ; 
and

(4) Describe what has been done pre­
viously to alleviate the problem and 
point out the gaps that will be al­
leviated by this specific proposed work.

(c) Objectives. (Maximum 10 points) 
The objectives are related to the prob­
lem and: (1) Are significant for bilin­
gual vocational training; (2) Clearly de­
scribe proposed project outcomes; (3) 
Are capable of being attained; and (4) 
Are measurable.

(d) Plan. (Maximum 15 points) The 
plan clearly describes

(1) The overall design for the pro­
posed project; and

(2) The specific procedures by which 
each objective will be accomplished. 
Normally the plan will include:

(i) Precise definitions of terms; (ii) 
Description of the characteristics and 
number of subjects; (iii) Sampling pro­
cedures and control groups; (iv) Instru­
mentation; and (v) Statistical and ana­
lytical procedures.

(e) Management plan. (Maximum 10 
points). The management plan ade­
quately describe the way in which per­
sonnel and resources will be used to ac­
complish each component of the plan 
developed in criterion (c ) .

(f) Evaluation plan. (Maximum 10 
points.) The plan includes rigorous pro­
cedures for assessing and documenting 
the impact of project results and end 
products or outcomes in terms of the 
achievement of project goals and 
objectives.

(g) Results, end products, outcomes, 
and dissementation. (Maximum 10 
points.) The application clearly de­
scribe :

(1) What will be delivered to the gov­
ernment;

(2) The format in which the results, 
products, or outcomes will be delivered 
to the government;

(3) The way in which results, prod­
ucts, or outcomes will be developed or 
provided for dissemenation purposes to 
specified user populations, and

(4) The procedures to be used in dis­
seminating the results, and products, or 
outcomes at the local, State, and/or na­
tional levels.

(h) Applicant’s staff competencies 
and experience. (Maximum 10 points.) 
The application clearly describes :

(1) The names and qualifications (in­
cluding project management qualifica-

tions) of the project director, key pro­
fessional staff, advisory groups, and con­
sultants;

(2) Time commitments planned for the 
project by the project director, key staff, 
advisory groups, and consultants;

(3) Evidence of past and successful 
experience of the proposed project di­
rector and key staff members in similar 
or related projects; and

(4) The competencies that are re­
quired for the proposed project.

(i) Budget and cost effectiveness. 
(Maximum 5 points.) The application 
provides a justifiable and itemized state­
ment of cost which is substantiated by 
line items in the proposed budget and 
appears to be cost effective with respect 
to proposed results, products, or out­
comes.

(j) Applicant’s capability and com­
mitment. (Maximum 5 points.) The ap­
plication provides adequate evidence of:

(1) Institutional or individual’s ex­
perience and commitment to the pro­
posed work;

(2) Appropriate facilities and equip­
ment; and

(3) Documented assurance of support 
from cooperating agencies, local educa­
tional agencies or postsecondary institu­
tions, business, industry, and labor, where 
applicable for successful implementation 
of the project.
(Implements Sec. 189A; 20 U.S.C. 2420.)
§ 105.627 Additional application review 

factors.
In addition to the criteria listed in 

§ 105.626, the Commissioner may utilize 
factors such as the following in making 
decisions regarding whether to fund 
applications.

(a) Duplication of effort;
(b) Duplication of funding; and
(c) Evidence that an applicant has not 

performed satisfactorily on previous 
projects.
(Implements Sec. 181; 20 U.S.C. 2411.) 

A p p e n d ix  A  

DEFINITIONS

“Act” means the Vocational Education Act 
of 1963, Puh. L. 88-210, as amended by Title 
II of the Education Amendments of 1976, 
Pub. L. 94-482, 90 Stat. 2168, 20 U.S.C. 2301 
et seq.
(Secs. 101—195̂  20 U.S.C. 2301 et seq.)

“Administration” means activities o f a 
State or an eligible recipient necessary for 
the proper and efficient performance of its 
duties under the Act, Including supervision, 
but not including ancillary services.
(Sec. 195(20); 20 U.S.C. 2461.)

“Adult program” means (for reporting 
purposes) vocational education for persons 
who have already entered the labor market 
or who are unemployed or who have com­
pleted or left high school and who are not 
described in the definition of “postsecondary 
program.”
(Sec. 110(c); 20 U.S.C. 2461.)

“Ancillary services” means activities which 
contribute to the enhancement of quality in
vocational education programs, Including ac­
tivities such as teacher training and curricu­
lum development, but excluding administra-
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tion (except in consumer and homemaking 
education under Section 150 of the A ct).
(Implements Sec. 195(20); 20 U.S.C. 2461.)

“Area vocational education school” means:
(a) A specialized high school used exclu­

sively or principally for the provision of vo­
cational education to persons who are avail­
able for study in preparation for entering the 
labor market;

(b) The department of a high school ex­
clusively or principally used for providing 
vocational education in no less than five dif­
ferent occupational fields to persons who are 
available for study in preparation for enter­
ing the labor market; or

(c) A technical or vocational school used 
exclusively or principally for the provision of 
vocational education to persons who have 
completed or left high school and who are 
available for study in preparation for enter­
ing the labor market; or

(d) The department or division of a Junior 
college or community college or university 
operating under the policies of the State 
board which provides vocational education in 
no less than five different occupational 
fields, leading to Immediate employment but 
not necessarily leading to a baccalaureate de­
gree, if:

(1) The vocational programs are available 
to all residents of the State or an area of the 
State designated and approved by the State 
board; and

(2) In the case of a school, department, or 
division described in (c) or (d ), it admits as 
regular students both persons who have 
completed high school and persons who have 
left high school.
(Sec. 195(2); 20 U.S.C. 2461.)

“Bilingual vocational training” means 
training or retraining in which instruction is 
presented in both the English language and 
the dominant language of the persons receiv­
ing training and which is conducted as part 
of a program designed to prepare individuals 
of limited English-speaking ability for gain­
ful employment as semiskilled or skilled 
workers or technicians or subprofessionals in 
recognized occupations and in new and 
emerging occupations, but excluding any 
program to prepare individuals for employ­
ment in occupations which require a bacca­
laureate or advanced degree; bilingual voca­
tional training includes guidance and 
counseling (either individually or through 
group instruction) in connection with such 
training or for the purpose of facilitating 
occupational choices; instruction related to 
the occupation or occupations for which the 
students are in training or instruction neces­
sary for students to benefit from such train­
ing; the training of persons engaged as, or 
preparing to become, instructors in a bi­
lingual vocational training program; and the 
acquisition, maintenance, and repair of in­
structional supplies, aids, and equipment, 
but such term does not Include the construc­
tion, acquisition, or Initial equipment of 
buildings or the acquisition or rental o f land. 
(Implements Sec. 181; 20 UjS.C. 2411)

“CETA” means the Comprehensive Em­
ployment and Training Act of 1973, Pub. L. 
93-23, 87 Stat. 839, as amended.

“Commissioner” means the U.S. Commis­
sioner of Education or the Commissioner’s 
designee.
(Sec. 195(5); Sec. 421A(a) of QEPA; 20 U.S.C. 
2461.)

“Construction” includes:
(a) Construction of new buildings:
(b) Acquisition, expansion, remodeling, 

and alteration of existing buildings;
(c) Site grading and Improvement; and
(d) Architect fees.

(Sec. 195(4); 20 UJ3.C. 2461.)
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"Cooperative education” means a program 

of vocational education for persons who, 
through written cooperative arrangements 
between the school and employers, receive 
instruction, including required academic 
courses and related vocational instruction 
by alternation of study in school with a job 
in any occupational field, but these two ex­
periences must be planned and supervised 
by the school and employers so that each 
contributes to the student’s education and 
to his or her employability. Work periods and 
school attendance may be on alternate half 
days, full days, weeks, or other periods of 
time in fulfilling the cooperative program.
(Sec. 195(18) ; 20 U.S.C. 2461.)

“Curriculum materials” means materials:
(a) Covering instruction in a course or 

series of courses in any occupational field; 
and

(b) Designed to prepare persons for em­
ployment at the entry level; or

(c) Designed to upgrade occupational com­
petencies of those previously or presently 
employed in any occupational field.
(Sec. 195(19) ; 20 U.S.C. 2461.)

“Disadvantaged” means:
(a) Persons (other than handicapped per­

sons) who:
(1) Have academic or economic disadvan­

tages; and
(2) Require special services, assistance, or 

programs in order to enable them to succeed 
in vocational education programs.
(Sec. 195(16) ; 20 U.S.C. 2461.)

(b) “Academic disadvantage,” for the pur­
poses of this definition of “disadvantaged,” 
means that a person :

( 1 ) Lacks reading and writing skills;
(2) Lacks mathematical skills; or
(3) Performs below grade level.
(c) “ Economic disadvantage,” for the pur­

poses of this definition of “disadvantaged^’ 
means:

(1) Family income is at or below national 
poverty level;

(2) Participant or parent(s) or guardian 
of the participant is unemployed;

(3) Participant or parent of participant is 
recipient of public assistance; or

(4) Participant is institutionalized or un­
der State guardianship.
(Interprets Sec. 195(16) ; 20 U.S.C. 2461.)

“Eligible recipient” means :
(a) A local educational agency, or
(b) A postsecondary educational institu­

tion.
(Sec. 195(13) ; 20 U.S.C. 2461.)

“Financial ability,” as used in section 
106(a) (5) (B) (i) of the Act means the prop­
erty wealth per capita of local school dis­
tricts and of other public agencies having a 
tax base or the total tax effort of the area 
served by these schools and agencies as that 
effort is a percentage of the income per 
capita of those within the taxing body.
(Implements Sec. 106(a) (5) (B) (i); 20 U.S.C. 
2306; H. Rept. No. 94-1085, p. 34.)

“Handicapped” means:
( a ) A person who is :
(1) Mentally retarded;
(2) Hard of hearing;
(3) Deaf;
(4) Speech impaired;
(5) Visually handicapped;
(6) Seriously emotionally disturbed;
(7) Orthopedically impaired; or
(8) Other health impaired person, or per­

sons with specific learning disabilities; and
(b) Who, by reason of the above:
( 1 ) Requires special education and related 

services, and
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(2) Cannot succeed in the regular voca­
tional education program without special 
educational assistance; or

<3) Requires a modified vocational edu­
cation program.
(Sec. 195(7); Sec. 602(1) o f the Education 
of Handicapped Act; 20 U.S.C. 2461; 20 U.S.C. 
4001.)

“HEW” means the Department of Health, 
Education, and Welfare.
(42 U.S.C. 3501.)

“High school program” means vocational 
education for persons in grades 9 through 12.
(Implements Sec. 101; 20 U.S.C. 2461.)

“ Industrial arts education programs” 
means those education programs:

(a) Which pertain to the body of related 
subject matter, or related courses, organized 
for the development of understanding about 
all aspects of industry and technology, in­
cluding learning experiences involving ac­
tivities such as experimenting, designing, 
constructing, evaluating, and using tools, 
machines, materials, and processes; and

(b) Which assist individuals in making 
informed and meaningful occupational 
choices or which prepare them for entry into 
advanced trade and industrial or technical 
education programs.
(Sec. 195(15) ; 20 U.S.C. 2461.)

“Institution of higher education” means 
institution of higher education as defined 
in section 1201(a) of the Higher Education 
Act.
(Sec. 1201(a) of the Higher Education Act, 
20 U.S.C. 1141(a).)

“Limited English-speaking ability” when 
used in reference to an individual means:

(a) Individuals who were not born in the 
United States or whose native tongue is a 
language other than English, and

(b) Individuals who came from environ­
ments where a language other than English 
is dominant, and by reasons thereof, have 
difficulties speaking and understanding in­
struction in the English language.
(20 U.S.C. 880b-l.)

“Local educational agency” means:
(a) A board of education (or other legally 

constituted local school authority) having 
administrative control and direction of pub­
lic elementary or secondary schools in a city 
county, township, school district, or political 
subdivision of a State; or

(b) Any other public educational institu­
tion or agency having administrative control 
and direction of a vocational educational 
program.
(Sec. 195(10) ; 20 U.S.C. 2461.)

“Low-income family or individual” means 
families or individuals who are determined 
to be low-income according to the latest 
available data from the Department of Com­
merce.
(Sec. 195(17); 20 U.S.C. 2461.)

“National Advisory Council” (NACVE) 
means the previously existing National Ad­
visory Council on Vocational Education 
which is continued by section 162 of the 
Act.
(Sec. 195(14); 20 U.S.C. 2461.)

“Postsecondary educational institution” 
means a nonprofit institution legally au­
thorized to providë postsecondary education 
within a State for persons sixteen years of 
age or older, who have graduated from or 
left elementary or secondary school.
(Sec. 195(12); 20 U.S.C. 2461.)

"Postsecondary program” means (for re­
porting purposes) vocational education for 
persons who have completed or left high 
school and who are enrolled! in organized 
programs of study for which credit is given 
toward an associate or other degree, but 
which programs are not designed as bacca­
laureate or higher degree programs.
(Sec. 110(c); 20 U.S.C. 2310.)

“Private vocational training institution” 
means a business or trade school, or technical 
institution or other technical or vocational 
school, in any State, which (a) admits as 
regular students only persons who have com­
pleted or left elementary or secondary school 
and who have the ability to benefit from the 
training offered by such institution; (b) is 
legally authorized to provide, and provides 
within that State, a program of postsecond­
ary vocational or technical education de­
signed to fit individuals for useful employ­
ment in recognized occupations; (c) has been 
in existence for two years or has been spe­
cially accredited by the Commissioner as an 
institution meeting the other requirements 
of this subsection; and (d) is accredited (1) 
by a nationally recognized accrediting agency 
or association listed by the Commissioner 
pursuant to this clause, or (2) if the Com­
missioner determines that there is no na­
tionally recognized accrediting agency or 
association qualified to accredit schools of a 
particular category, by a State agency listed 
by the Commissioner pursuant to this clause, 
or (3) if the Commissioner determines that 
there is no nationally recognized or State 
agency or association qualified to accredit 
schools of a particular category, by an ad­
visory committee appointed by him and com­
posed of persons specially qualified to evalu­
ate training provided by schools of that cate­
gory, which committee shall prescribe the 
standards of content, scope, and quality 
which must be met by those schools and shall 
also determine whether particular schools 
meet those standards. For, the purpose of this 
paragraph, the Commissioner shall publish 
a list of nationally recognized accrediting 
agencies or associations and State agencies 
which he determines to be reliable authority 
as to the quality of education or training 
afforded.”  (Pub. L. 95-40; 20 U.S.C. 2461(21).)

“School facilities” means:
(a) Classrooms and related facilities (in­

cluding initial equipment) and interests in 
lands on which such facilities are con­
structed.

(b) "School facilities” does not include 
any facility intended primarily for events 
for which admission is to be charged to the 
general public.
(Sec. 195(3); 20 U.S.C. 2461.)

“Secondary program" means vocational ed­
ucation for persons in secondary grades as 
defined by State law.
(Implements Sec. 101; 20 U.S.C. 2301.)

"Secretary” means the Secretary of Health, 
Education, and Welfare.
(Sec. 195(6); 20 U.S.C. 2461.)

"State” includes:
(a) The 50 States;
(b) The District of Columbia;
(c) The Commonwealth of Puerto Rico;
(d) The Virgin Islands;

. (e) Guam;
(f) American Samoa; and
(g) The Trust Territory of the Pacific 

Islands.
(Sec. 195(8); 20 U.S.C. 2461.)

“State board” means the State board desig­
nated or created by State law as the sole 
State agency responsible for:
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(a) The administration of vocational edu­

cation; or
(b) Supervision of the administration of 

vocational education in the State.
(Sec. 195(9); 20 U.S.C. 2461.)

“State educational agency” (SEA) means:
(a) The State board of education; or
(b) Other agency or office primarily re­

sponsible for the State supervision of pub­
lic elementary and secondary schools; or

(c) If there is no such office or agency, an 
office or agency designated by the Governor 
or by State law.
(Sec. 195(11); 20 U.S.C. 2461.1

"Vocational education”  means organized 
educational programs which are directly re­
lated to the preparation of Individuals for 
paid or unpaid employment, or for addi­
tional preparation for a career requiring 
other than a baccalaureate or advanced de­
gree; for purposes of this paragraph, the 
term “organized education program” means 
only:

(a) Instruction related to the occupation 
or occupations for which the students are 
in training or instruction necessary for stu­
dents to benefit from such training; and

(b) The acquisition, maintenance, and 
repair of instructional supplies, teaching 
aids and equipment.

The term “vocational education” does not 
mean the construction, acquisition, or initial 
equipment of buildings, or the acquisition or 
rental of land.
(Sec. 195(1); 20 U.S.C. 2461.)

“Vocational instruction” means instruc­
tion which is designed to prepare Individuals 
upon its completion for employment in a 
specific occupation or cluster of closely re­
lated occupations in an occupational field, 
and which is especially and particularly 
suited to the needs of those engaged in or 
preparing to engage in such occupation or 
occupations. Such instruction may include:

(a) Classroom instruction;
(b) Classroom related field, shop, and 

laboratory work;
(c) Programs providing occupational work 

experiences, including cooperative education 
and related instructional aspects of appren­
ticeship programs;

(d) Remedial programs which are de­
signed to enable individuals to profit from 
instruction related to the occupation or oc­
cupations for which they are being trained 
by correcting what ever educational defi­
ciencies or handicaps prevent them from 
benefiting from such instruction; and

(e) Activities of vocational student orga­
nizations which are an integral part of the 
vocational instruction, subject to the provi­
sions in § 104.513.
(Implements Sec. 120(b)(1)(A); 195(1); 20 
U.S.C. 2330, 2461.)

A p p e n d ix  B
QUESTIONS AND ANSWERS

Many specific questions were raised by in­
terested persons with respect to the Imple­
mentation of the Act. Some of these issues 
raise important policy considerations and 
have legal significance. Recognizing that the 
goal of a uniform position on these issues can 
best be achieved through publication in the 
Federal R e g ister , the Commissioner has de­
cided to issue the following questions and 
answers as supplementary information to the 
regulation.

Question No. 1: To what part of the Act 
does the section 106(a) (5) funding formula 
apply?

Answer: The section 106(a)(5) funding 
formula must be applied to all Federal funds 
distributed under sections 120, 134 , 140 and

150. In addition, certain parts o f the Act 
impose other special funding criteria, prior­
ities, and conditions which must be con­
sidered. For example, 'both the work study 
program (section 121) and cooperative voca­
tional education program (section 122) re­
quire that priority in funding be given to 
areas of high youth dropouts or youth un­
employment.

Question No. 2: Is it permissible for the 
State education agency (SEA) ’ to contract 
with another agency to fulfill the require­
ment of full-time personnel being assigned 
to work to eliminate sex discrimination and 
sex stereotyping?

Answer: The SEA may contract for per­
sonnel to assist the State board In this ca­
pacity, but the contract must specify that 
the personnel will work full-time to elimi­
nate sex discrimination and sex stereotyping 
from vocational education programs by per­
forming the functions listed in § 104.75. If 
the personnel are hired under contract, the 
State agency is as responsible for the per­
formance of the personnel as it would be if 
the personnel were employed directly by the 
State board.

Question No. 3: What should the qualifi­
cations be o f the full-time personnel to elim­
inate sex bias, sex discrimination, and sex 
stereotyping?

Answer: Section 104.72(b) requires the 
State to match the qualifications of the ap­
plicants with the responsibilities o f the job. 
The responsibilities are set forth in § 104.75. 
In addition, the person selected should have 
a demonstrated commitment to the elimina­
tion o f sex bias, sex discrimination, and sex 
stereotyping.

Question No. 4: How can a State depart­
ment of education legally .monitor the per­
sonnel practices of local educational agencies 
who are, for all practical purposes, auton­
omous?

Answer: Section 104(b)(1) o f the Act re­
quires that the full-time personnel to elim­
inate sex bias monitor the implementation 
of laws prohibiting sex discrimination. In a 
State where the local educational agencies 
have a great deal of autonomy and the State 
personnel have no authority to enforce 
changes, the LEA should have no objection to 
the full-time personnel visiting to observe 
their personnel practices, make suggestions, 
and report violations o f Titles VI amj ix .

Question No. 5: Does the certification con­
tained In § 104.171(g) detract from the re­
quirements in § 104.75(j) which require the 
full-time personnel to review and submit 
recommendations on the State plan?

Answer: No. The certification in § 104.171 
(g) does not preclude inclusion of any com­
ments the full-time personnel wish to make. 
Under § 104.75 (h) and (j), the full-time per­
sonnel must make information readily avail­
able to the State board and the Commis­
sioner and must review the State plan and 
submit recommendations on it. Comments 
on the State plan may be submitted with the 
certification or at any other convenient time.

Question No. 6: May a vocational educa­
tion student be appointed to the State ad­
visory council pursuant to section 105(a) (20) 
of the Act even though the individual will 
no longer be a student after two years?

Answer: Yes. Since members of the advisory 
council must be appointed for terms of three 
years, an appointment held by a student who 
is involved in vocational education for a 
maximum of two years would become vacant 
after the individual’s status as a student 

.expired. The appointing body, therefore, 
would be required to fill the vacancy for thé 
unexpired term (§ 104.92(c) (2) ).

Question No. 7: Must the annual program 
plan provide information on the allocation of 
Federal funds to each eligible recipient?

Answer: Yes. Section 108(b) (1) (B) (ii) of 
the Act provides that the annual program 
plan must “set out explicitly the proposed 
distribution of such funds among eligible 
recipients.”

Question No. 8: Are there any complaint 
procedure? available to parents, students, 
and other Individuals to the State education 
agency?

Answer: Although the Act does not require 
the State to adopt a formal grievance pro­
cedure for parents, students, and other indi­
viduals, the State may wish to develop pro­
cedures for resolving these complaints. These 
procedures might include specific time limits 
for investigation and resolution of com­
plaints, an opportunity for the complainant 
to present evidence to the State educational 
agency, and the dissemination of informa­
tion concerning these procedures. In addi­
tion, the complaint procedure for violations 
of Title IX are contained in 45 OFR 86.8(b).

Question No. 9: How must the State make 
the five-year plan and annual program plan 
reasonably available to the public in accord­
ance with section 106(a) (9) ?

Answer: The State should make the plans 
readily available in places such as libraries, 
community colleges, and local school dis­
tricts. With regard to members of the general 
public requesting copies of the plans, the 
State may wish to follow the standards and 
fee schedule of the Department’s regulations 
under the Federal Freedom of Information 
Act (Pub. L. 90-23, 45 CFR Part 5).

Question No. 10: At what stage must the 
State make the plans available to the public?

Answer: Since the public must have some 
familiarity with the content o f the planning 
documents prior to the public hearing the 
State should make drafts of the plans avail­
able prior to the public hearings.

Question No. 11: When will the Commis­
sioner make "the State plans available to the 
public?

Answer: Under the Department’s Freedom 
of Information Regulations (45 CFR Part 6), 
“State plan material”  is specifically listed in 
the Appendix as “Generally Available.”  This 
means that State plans sent or delivered to 
the Office of Education, or letters relating 
thereto, will be available. Therefore, both the 
five-year State plan and annual program plan 
will be available to members of the public, 
on request for the document, as soon as the 
document is received by the Office of Educa­
tion in a regional office or the central office. 
The document will be available on receipt, 
before the Commissioner’s review or approval.
'  Question No. 12: If the State legislature 
supports the entire cost (other than tuition 
payments) of operation of postsecondary area 
vocational schools, how would the relative 
financial ability of the institution be estab­
lished pursuant to section 106(a) (5) (B) (i) 
of the Act?

Answer: An institution with no local tax 
base for support would have to calculate its 
relative financial ability on the amount of 
funds the State legislature makes available 
to it.

Question No. 13: Two commenters ques­
tioned the appropriateness of participants 
(other than those representatives specified 
in section 107(a)(1)) being involved in the 
development of the peon.

Answer: While a State may involve other 
participants, only one member of each of the 
designated agencies, councils, and individ­
uals specified in section 107(a) (1) of the Act 
may be involved in the development of the 
peon.

Question No. 14: May the State board de­
sign the membership of the section 107 plan­
ning group in such a way that the State edu­
cational agency’s personnel constitute a ma­
jority of the voting membership?
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Answer: Membership on the planning 
group is limited to one official representative 
for each of the agencies, councils, and indi­
vidual categories specified in section 107(a) 
(1) of the Act. One person may be the State 
agency’s representative for more than one of 
the ten categories if that State agency has 
multi-responsibility. There is, however, no 
requirement for a vote by each representative-

Question No. 15: Should CETA be included 
“among the various institutions of the State” 
under section 107(b) (2) (A) ?

Answer: No. CETA is not an institution for 
purposes of § 107(b) (2) (A ). Through the co­
ordination efforts in § 104.188 the State board 
will have data on programs conducted under 
CETA and will consider these data in its 
planning.

Question No. 16: What basis should the 
State use to determine if a shift in funding 
for programs in secondary schools has oc­
curred in accordance with § 104.315? .

Answer: The State should rely on the 601T 
forms submitted to the Office of Education 
for fiscal years 1975 and 1976. These reports 
should specify the amounts spent at the sec­
ondary level. If projected Federal expendi­
tures for programs in secondary schools in 
either fiscal year 1978 or 1979 are not within 
95 percent of the figures reported for fiscal 
years 1975 or 1976, then a justification must 
be set forth in the five-year State plan.

Question No. 17: How may a State comply 
with the section 107(a) (2) and section 108 
(a) (2) requirement to provide sufficient pub­
lic notice for public hearings on the five- 
year plan and annual program plans?

Answer: The State should mail invitations 
to organizations and individuals in the State 
having an interest in vocational education 
and civil rights, publish notices of the hear­
ings in major newspapers, and place an­
nouncements on television and radio as ap­
propriate throughout the State, beginning 
30 days prior to the hearings.

Question No. 18: Must the section 110 mini­
mum percentages for the national priority 
programs (handicapped, disadvantaged, post­
secondary) be computed against the allot­
ment under section 102(a) prior to the 80/20 
split for subparts 2 and 3?

Answer: No. Regardless of whether the 
computation is made prior to or after the 
80/20 division, the minimum percentages 
must be based on the total allocation, not 
just the 80 percent for subpart 2 or the 20 
percent for subpart 3.

Question No. 19: Must the State pav ex­
actly 50 percent, at least 50 percent, or up 
to 50 percent for the three national pri­
ority programs in section 110 of the Act?

Answer: The State must pay at least 50 
percent of the cost of vocational education 
programs for the national priority programs 
in section 110 of the Act (§ 104.303).

Question No. 20: May a State use local 
funds earmarked for local administration as 
part of the State’s matching share for State 
administration under section 111(a)(2)?

Answer: No. The State matching share 
must be earmarked for State administration, 
not local administration. The non-Federal 
source of funding for State administration, 
however, may be generated at either the 
State or local level.

Question No. 21: May a State use tuition 
fees to meet the statutory matching require­
ments?

Answer: No. In accordance with § 100b.58 
of the General Education Provisions Regu­
lations, tuition and fees collected may not be 
included as part of the Federal or non-Fed­
eral share of expenditures under any Fed­
eral program.

Question No. 22: Does the § 104.321 provi­
sion of maintenance of fiscal effort allow 
the State to use a per student basis one year

and then change and use aggregated cost 
the next year?

Answer: Yes. Thé State may annually se­
lect either of the two bases. Local educational 
agencies and postsecondary institutions may 
also select either of the two bases.

Question No. 23: To determine mainte­
nance of fiscal effort, will the Commissioner 
compare the amount between the present 
and previous year or between the preceding 
and second preceding year?

Answer: In accordance with § 104.322, the 
Commissioner will determine maintenance of 
effort by comparing the preceding year to the 
second preceding year.

Question No. 24: Are the evaluations of 
programs conducted by the State board avail­
able to the general public?

Answer: Yes. The annual accountability 
report, which is available to the public, must 
contain à summary of the evaluations of 
programs conducted by the State.

Question No. 25: What does the require­
ment in section 120(b) (2) of the Act that 
the State board make a specific finding in 
each instance of funding for stipends in sec­
tion 120(b) (1) (G) of the Act pertain to?

Answer: Each eligible recipient in the State 
desiring to provide stipends to students shall 
include an assurance in its local application 
to the State board that students to receive 
stipends have acute economic needs which 
cannot be met due to inadequate funding in 
other programs (§ 104.573).

Question No. 26: Section 104.402 of the 
regulation gives the State board wide lati­
tude and discretion in regard to the collec­
tion and reporting of data to evaluate the 
effectiveness of its programs. Will it be pos­
sible to aggregate across all States the data 
thus collected and meet the reporting re­
quirements of section 112(b) of the Act?

Answer: Aggregation of the data on pro­
gram completers and leavers required by 
section 112(b) (1) (B) of the Act will be as­
sured by use of the uniform definitions and 
information elements and the instructions 
and standards required by §§ 104.404(d) and 
104.405 of the regulation. As for the evalua­
tion required by section 112(b)(1)(A) of 
the Act, it is the Commissioner’s preference 
that, in view of 'the increased burden of 
evaluation under the new Act and the as 
yet undetermined nature of the new na­
tional reporting and accounting system 
mandated by section 161 of the Act, the 
State board should be given considerable 
latitude. After a year of experience with the 
new Act, it may be found desirable to re­
consider the reporting requirements.

Question No. 27: What programs are eligi­
ble for funding under the assurance which 
specifies “ of significant assistance to indi­
viduals enrolled in making an informed and 
meaningful occupational choice as an in­
tegral part of a program of orientation and 
preparation” ? At what grade level may these 
programs be offered? .

Answer: Prevocational or exploratory pro­
grams which are designed to be of significant 
assistance to individuals enrolled in making 
an informed and meaningful occupational 
choice may be funded under the Act. Speci­
fically, programs in industrial arts may be 
supported with funds under section 120 
o f the Act beginning at the secondary level 
(as defined by the State). Exemplary and 
innovative programs under section 132, con­
sumer and homemaking programs under 
section 150, and vocational guidance under 
section 134 may be provided at all levels.

Question No. 28: May subpart 3 funds for 
program improvement and support services 
be used for the programs for the special pop­
ulations described in section 120(b) (1) (L) ?

. Answer: No. The program outlined in sec­
tion 120(b) (1)(L) is included among the 
purposes of the subpart 2 basic grant and, 
therefore, must be funded under subpart 2.

Question No. 29: May a State satisfy the 
requirement in § 104.502(b) by providing 
regular vocational education programs with­
out special courses or instruction in how to 
seek employment for the special populations 
listed in § 104.621?

Answer: No. The State must provide these 
special populations with vocational educa­
tion programs which offer special instruction 
in how to seek employment and placement 
services for graduates.

Question No. 30: Is a correctional institu­
tion of the State eligible to receive funds?

Answer: Yes. Under section 195(13) only 
LEA’s or post-secondary institutions are “eli­
gible decipients.” The State or eligible 
recipient may, however, enter into an ar­
rangement with the agency administering 
correctional institutions for the provision of 
vocational training.

Question No. 31: May funds available for 
establishing day care centers be used for the 
establishment of centers in schools? May 
these centers also be used as a laboratory for 
training students for employment in child 
care occupations?

Answer: Yes. The day care centers may be 
established in the schools and may serve as 
a learning laboratory for training students 
for employment in child care occupations.

Question No. 32: May a State use section 
130 funds to support research activities in 
LEA’s?

Answer: Yes. Section 130 authorizes the 
Commissioner to allocate funds to the States 
for, among others, the purposes of section
131. Section 131(a) authorizes the State to 
support a research coordinating unit (RCU) 
for research by the RCU itself or for contracts 
by the RCU for research. Thus, the RCU may 
enter into a contract with the LEA for 
research.

Question No. 33: Does the Act require the 
State to match funds for research, or for 
exemplary projects, or curriculum develop­
ment projects, on a program-by-program 
basis?

Answer: No. Section 111 of the Act does not 
require a program-by-program matching by 
the State in programs under sections 130,131,
132, or 133. See § 104.302 of the regulation as 
to matching on a State-wide basis and the 
exceptions.

Question No. 34: May States use funds 
under § 104.772 to train and upgrade high 
school counselors to enable them to serve 
vocational education students better?

Answer: Yes. If the State chooses to use 
its funds for this purpose, it must incorpo­
rate this type of training in its approved 
five-year State plan and annual program 
plan for vocational eduaction. Sections 104.- 
772 and 104.773 of the regulations address 
this point.

Question No. 35: May a State use its voca­
tional education personnel training funds to 
train interpreter-tutors to work with deaf 
students of vocational education?

Answer: This use of the funds would be 
allowable if it is set forth ift. the approved 
five-year State plan and annual program 
plan for vocational education.

Question No. 36: May an LEA use funds 
under subpart 4, Part B of the Act, “Emer­
gency Assistance for Remodeling and Reno­
vation of Vocational Education Facilities” for 
new construction?

Answer: No. Section 191 of the Act is clear 
that this new program is for “modernization 
of facilities and equipment and the conver­
sion of academic facilities necessary to assure 
that such facilities will be able to offer voca­
tional education programs which give rea-
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sonable promise of employment.” The same 
section refers to “remodeling and renova­
tion”  of facilities. There is no authorization 
in subpart 4 for construction of new facili­
ties. Use of funds for "construction of area 
vocational education facilities” is authorized 
in section 120(b) (1) (E).

Question No. 37: Are private, non-profit 
rehabilitation centers and workshops eligible 
for emergency remodeling funds under sub- 
part 4?

Answer: No. Section 191 o f the Act states, 
as eligible, only “ local educational agencies 
in urban and rural areas.”

Question No. 38: Are leased premises eligi­
ble for emergency assistance for remodeling 
under subpart 4?

Answer: Ye®. The Act does not state 
whether leased premises are eligible for 
emergency remodeling assistance. Deter­
minations will have to be made on a case-by­
case basis. Facilities leased by an LEA under 
a 99-year lease should be treated as facilities 
owned by an LEA. Where facilities are leased 
on a short-term lease, the LEA might not 
score points under criterion 9 (§ 105.504(b)
(9 )), as use of funds to renovate premises on 
a short-term lease might not be economical.

Comments and Responses

The following comments, suggestions, and 
criticisms were submitted in writing in re­
sponse to the proposed rules. After the sum­
mary of each comment, a response is set 
forth stating the changes which have been 
made in the regulations or the reasons why 
no change is deemed necessary or appropri­
ate. The comments are grouped based on 
the sections affected, arranged in sequence.

Part 104— State Vocational Education 
Programs

SUBPART I----STATE ADMINISTRATION

§ 104.2 Purpose: Meaning of “where neces­
sary maintain.”

Comment. A commenter pointed out that 
one of the purposes of the new Act is to 
assist the States "in extending, improving, 
and, where necessary, maintaining existing 
programs of vocational education” ; that the 
new Act specifically inserted “where neces­
sary” in order to give the maintenance of 
existing programs a lesser priority than that 
given to expanding and improving programs; 
and that the proposed regulation fails to 
carry out that intention. Another commenter 
asked for a definition of "where necessary.” 

Response. In section 101 of the Act, Con­
gress set forth the purposes of the new 
Vocational Education Act. The regulation, 
in § 104.2, repeats the language of section 
101 exactly, leaving “extending” and “im­
proving” programs of vocational education 
ahead of “maintaining” existing programs, 
and leaving in the phrase "where necessary” 
as modifying “maintaining existing pro­
grams.” The Conference Report (Report No. 
94-1701, p. 214) states: “The determination 
of necessity is to be made by appropriate 
State and local officials. The phrase is not 
intended to authorize the Commissioner of 
Education to apply a strict litmus test of 
absolute necessity before an on-going pro­
gram can be funded. However, it is intended 
to encourage States to use their limited 
amount of Federal funds to invest in the 
often-expensive start-up costs of new pro­
grams.” The maintaining of existing pro­
grams shbuld be the subject of study in 
the preparation of the five-year State plan 
and the annual program plan and account­
ability report. Since the maintaining of exist­
ing programs is such a broad subject, no 
definition of “ where necessary” has been 
attempted. No change is made in the regu­
lation.

§ 104.2 Purpose: “ Youth with specific learn­
ing disabilities.”

Comment. A commenter recommended 
that § 104.2(a) (4) of the statement of “pur­
pose”  be amended to change the phrase 
“those with special educational handicaps” 
to “youth with specific learning disabilities.” 

Response. The “purpose” as set forth in 
§ 104.2 is taken verbatim from section 101 
of the Act. This statement of purpose was 
not changed by the Technical Amendments, 
Pub. L. 95—40. The Technical Amendments, 
however, include in the definition of handi­
capped, “persons with specific learning dis­
abilities.” A corresponding change is made 
in the definition o f “handicapped” in the 
Appendix to Part 104 of the regulations.

STATE BOARD

§§ 104.31-104.33 State board staff.
Comment. A commenter recommended 

that the regulation include requirements 
for an Adequate State board to carry out 
its responsibilities and functions, including 
a full-time director.

Response. The recommendation is ac­
cepted. A section (§ 104.34) is added to 
require the State board to provide for a 
State staff sufficiently qualified and in suf­
ficient number to administer properly the 
State’s program of vocational education. 
Through oversight this provision was omit­
ted from the NPRM. Section 104(a) of the 
Act places great responsibility on the State 
Board for administration and leadership. The 
requirement for adequate staffing by the 
State board is entirely appropriate.
§ 104.32 State board: Definition of the term 

“coordination.”
Comment. Several commenters suggested 

that the regulation be amended to define 
the term "cordination.” These comments also 
inquired: (1) If the responsibilities o f the 
State board for coordination o f the develop­
ment of policy and the development of the 
State plans were intended to limit the au­
thority of the State board, and (2) if the 
State board is to limit its coordination ac­
tivities to the groups identified in clauses 
(A) through (J) of section 107(a) of the 
Act.

Response. In requiring the State board 
to coordinate the development of policy and 
the development of the State plans with the 
agencies, councils, and Individuals identified 
in section 107(a) of the Act, it was the 
intent of Congress to establish a mechanism 
to strengthen the planning function of the 
State board, rather than limit its author­
ity. To carry out the mandate of section 
104(a) of the Act, the State board convenes 
the planning group, established by section 
107(a) of the Act, for at least three meet­
ings during each fiscal year concerning the 
development of the annual program plan 
and accountability report and for at least 
four meetings concerning the development 
of the five-year State plan.

Although only representatives of the agen­
cies, councils, and individuals identified in 
section 107(a) of the Act must participate 
in the decision-making activities of the plan- 
ning group, the State board is responsible 
for coordinating the State plan with any 
group or individual having an interest in vo­
cational education. Section 107 of the Act 
requires that the State board hold public 
hearings to provide every interested person 
or group the opportunity to participate in 
the development of the State plan. No change 
is made in the regulation.
§ 104.32 Responsibilities of the State board.

Comment. A commenter suggested that it 
may be misleading to list only the coordl-

native responsibilities of the State board 
in § 104.32 of the regulation. To correct 
this situation, it was suggested that the 
regulation be changed to read, “The State 
board’s responsibilities shall include but 
not be limited to * *

Response. This recommendation i s ac­
cepted. Section 104.32 of the regulation fol­
lows very closely the language of section 104 
(a) of the Act which sets forth the (non­
delegable) responsibilities of the State 
board. In order to assure that the regulation 
provides a clear interpretation of the intent 
of the Act, the first sentence of § 104.32 
of the regulation is amended to read, “The 
responsibilities of the State board. include 
(but are not limited to) :”

Comment. A commenter expressed the 
view that it was the intent of Congress to 
have the inspiration for the planning of 
the vocational education programs arise 
from the local educational level where the 
needs of the student are “best seen and 
cared for.”

Response. Each local educational agency 
and postsecondary educational institution 
that participates in the vocational education 
program submits an application to the State 
board. The State plan is formed, in part, 
from the vocational education programs that 
are identified in the applications from local 
educational agencies and postsecondary in­
stitutions. Since the planning group is re­
sponsible for assuring that the State plan 
provides a comprehensive and coordinated 
vocational education program that is re­
sponsive to the total vocational education 
program needs of the State, no change is 
made in the regulation.
§ 104.32(d) State board consultation with 

the State advisory council.
Comment. In noting that the regulation 

specifies that members of the State board 
are responsible for consulting with the State 
advisory council, a commenter suggested that 
it is also appropriate for the staff of the 
State board and the staff of the council to 
consult frequently on matters of mutual 
concern.

Response. Section 104.32(d) of the regula­
tion is consistent with section 104(a) (t)-" of 
the Act which requires that the State board 
consult with the State advisory council re­
garding the planning and reporting of the 
State’s vocational education programs. The 
regulation reflects the intent of Congress, 
which was to establish a procedure to en­
sure the participation of the State advisory 
council in the development of the State plans 
and accountability reports. It is not the in­
tent of the Act nor the regulation to pre­
clude, discourage, or hamper in any way 
the exchange of formal or informal com­
munications between the State board and 
the State advisory council, or between the 
staffs of the board and the council. Con­
sultation between the two staffs need not be 
required in the regulations. No change is 
made in the regulation.
FULL-TIME PERSONNEL AND FUNCTIONS TO 

ELIMINATE SEX DISCRIMINATION AND SEX 
STEREOTYPING

§§ 104.71—76 More specific guidance on full­
time personnel.
Comment. Many commenters requested 

more specific language in the regulations on 
the designation, support, and functions of 
the full-time personnel to eliminate sex bias. 
All felt that too many decisions were left up 
to the individual States and that the States 
need more guidance, particularly in this 
area.

Response. Although many decisions (such 
as placement of the personnel within the
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State structure, the number of personnel 
necessary) will be left to the States to make, 
changes have been made in §§ 104.71-76 o f 
the regulation in an attempt to strengthen 
and clarify the activities under these sec­
tions. These changes are spelled out in more 
detail in the following comments and 
responses.
§ 104.72 "Employment/designation”  of full­

time personnel.
Comment. A commenter felt that the words 

“designation” and “assign” in this section 
convey the impression that the State edu­
cation agency must utilize personnel already 
employed by the agency to fill the positions 
under this section. Suggested instead was 
the use of the terms “ employment/designa­
tion” and “employ/assign.”

Response. The use of the terms ‘/designa­
tion” and “assign” in § 104.72 is not intended 
to indicate that current State agency per­
sonnel must be used to fill the positions 
under this section. There is no indication in 
either the Act or legislative history that such 
an interpretation is valid. In addition, the 
joint terms suggested by the commenter 
(“employment/designation” and “employ/ 
assign” ) are not seen as clarifying the mean­
ing. However, in light of other comments re­
ceived, further clarification appears neces­
sary; therefore, the terms “designation” and 
“assign” have been changed to “selection” 
and “select.”
§ 104.72 Full-time personnel/personnel 
working full time.

Comment. A number of commenters noted 
the difference between the language of the 
Act requiring “full-time personnel” and the 
language of the regulation requiring “per­
sonnel to work full time” on sex bias issues. 
Several of these commenters have requested 
that the language of the regulation be 
changed. Others, however, have opposed such 
a change on grounds that it might lead to 
hiring personnel to perform these functions 
on a less than full-time basis.

Response. The change of language in the 
regulation to “personnel to work full time” 
is intended to clarify the Act. It is apparent 
from the legislative history that Congress in­
tended that the State have at least one pro­
fessional working full time on the elimina­
tion of sex bias and sex stereotyping in voca­
tional education rather than a person em­
ployed full time but working less than full 
time on the elimination of sex bias. Although 
personnel may be placed in any unit the 
State chooses, the professional personnel 
must work full time on elimination of sex 
bias and sex stereotyping in vocational edu­
cation. Thus no change is made in the regu­
lation.
§ 104.72 Placement of full-time personnel.

Comment. One commenter noted that 
neither the Act nor the regulation mandates 
the full-time personnel hired under this sec­
tion to be employed by the State department 
of education, vocational education division. 
Therefore, this commenter interpreted this to 
mean that it is not necessary for personnel 
filling these positions to be employees of the 
State vocational division.

Response. The commenter is correct in this 
interpretation. It appears from the legislative 
history that Congressional intent was not to 
limit the State in placing this personnel 
within the State structure. Page 215 of the 
Conference Report (No. 94—1701) states that 
there is no intention “ that the State must 
assign such personnel to the State board.” 
Each State may decide where the personnel 
will function best. The personnel may operate 
within the vocational division or may work 
from another area. However, the personnel 
must work full time on elimination of sex 
bias and sex stereotyping in vocational edu­

cation. No change is made in the regulation.
§ 104.72 Criteria for selection of full-time 

personnel. ‘
Comment. Many commenters expressed the 

concern that, unless criteria for the selection 
of the full-time personnel were set forth by 
the regulation, the positions might be filled 
with persons who are not qualified or who 
might compound the bias problems. The 
criterion most often suggested was that the 
persons chosen _ for these positions have 
demonstrated a commitment to the elimina­
tion of sex bias in educational programs. 
Other qualifications suggested include 
knowledge of sex bias problems and issues, 
leadership capability, vocational education 
background, creativity, patience, and deter­
mination. Several commenters felt that the 
States should be required to advertise the 
position widely and to assure that it be 
open to all applicants. One commenter pro­
posed that there be a selection committee to 
be made up of individuals with knowledge of 
sex bias issues.

Response. The recommendation is accepted 
in part. The regulation will not prescribe 
specific criteria for the States to use in 
selecting the full-time personnel. As in selec­
tion of other State personnel, the criteria 
will vary from State to State; however, a 
paragraph has been added requiring that the 
States match the qualifications of the appli­
cants with the responsibilities of the job.
§ 104.73(a) Definition of sex bias.

Comment. Several commenters expressed 
concern over the proposed definition of “sex 
bias.” The difficulty stems from the state­
ment that “as used in the Act and the regu­
lations, sex bias * * * includes sex dis­
crimination.” One commenter remarked that 
bias and discrimination are not the same. 
Others were concerned that “sex stereotyp­
ing” had been left out. These commenters 
suggested that “sex stereotyping” be added 
wherever “sex bias” is used in the regulations 
or that “sex stereotyping” be added to the 
final sentence in the definition on the use 
of-“sex bias” in the Act and regulations. Still 
others favored discarding the proposed defini­
tion for a new one.

Response. The recommendation that the 
definition of sex bias be modified is ac­
cepted. The final sentence of § 104.73(a) is 
deleted since it is confusing rather than 
clarifying. In addition, the use of the terms 
“sex bias,” “sex discrimination,” and “sex 
stereotyping” are clarified, throughout the 
regulations.
§ 104.74 $50,000 Minimum.

Comment. Several persons commented on 
the $50,000 set by the regulation as a mini­
mum for support of the full-time personnel. 
The comments were evenly divided regarding 
the words “at least $50,000.” Some com­
menters felt it important to stress that this 
is a minimum, while others felt that the 
$50,000 is a specific amount set by the law to 
be no more and no less.

Response. There is nothing in the Act to 
prevent a State from spending more than 
$50,000 to support the full-time personnel, 
but a State may not spend less than that 
amount. To emphasize this point, the lan­
guage of the regulation has been amended 
to read “not less than” $50,000.

Comment. A few commenters felt that the 
salary items (§ 104.74(b) (1) and (2) should 
be combined to read “salaries for full-time 
staff,” without making a distinction between 
•professional and support staff.

Response. Section 104(b) (1) of the Act is 
interpreted to mean that the professional 
staff, but not necessarily the support staff, 
must work full time on the functions set 
forth in § 104.75. The regulation does not 
mandate that clerical and other support staff

work full time in this area. Thus, the ques­
tion whether support staff must work full 
time is left to the discretion of the State. No 
change is made in the régulation.
§ 104.74(b) Allotoable activities.

Comment. Many commenters were con­
cerned that § 104.74(b) was too restrictive 
regarding use of the $50,000. These com­
menters requested that items be added to the 
list of allowable expenditures, such as pub­
lications, workshops, and dissemination of 
information.

Response. The proposed language in 
§ 104.74(b) is reasonable in that it provides 
sufficient guidance to the States on the use 
of funds while being broad enough to include 
the additional list of activities, suggested. 
The measure of a legitimate expense under 
this section is the degree to which it relates 
to the support of the personnel in carrying 
out the functions set forth in § 104.75. No 
change is made in the regulation.
§ 104.75 Minimum requirements for accom­

plishing “sex bias” functions.
Comment. A number of commenters felt 

that the regulation should spell out the mini­
mum requirements to accomplish the func­
tions listed in § 104.75. They felt that the 
full-time personnel needed specific guidance 
in fulfilling their responsibilities. Specific 
suggestions include development of a com­
plaint process, a strengthened public infor­
mation component, an annual report on the 
status of women in vocational education pro­
grams, and the use of the Title IX self- 
evaluation.

Response. Although the functions listed in 
§ 104.75 provide a framework within which 
the full-time personnel will work, some of the 
above suggestions offer more guidance and 
have been included. Requirements have been 
added to emphasize the public information 
function of the personnel, especially in assist­
ing the State board in publicizing the State 
plan hearings. Also included are references 
to the Title IX complaint process and self- 
evaluation. Other more specific suggestions 
were not included, since the full-time per­
sonnel will develop a plan to implement the 
functions which will address the needs of the 
particular State, and further guidance was 
felt unnecessary.
§ 104.75(a) Reduce sex bias and sex stereo­

typing.
Comment. One commenter suggested that 

“sex bias” be added to the language in sub­
section (a) of § 104.75 in addition to sex 
stereotyping.

Response. The recommendation is accepted. 
To clarify the regulation, “sex bias” has been 
added.
§ 104.75(d) Review of distribution of grants 

and contracts.
Comment. A number of commenters felt 

that review of the distribution of contracts 
as well as grants should be included in this 
function.

Response. The recommendation is accepted. 
Since the State’s research, exemplary, and 
curriculum development programs will be 
conducted through contracts and since these 
areas also emphasize elimination of sex bias 
and sex stereotyping, it appears that review 
of contracts as well as grants would comply 
with Congressional intent.
§ 104.75(h) Availability of information.

Comment. Several commenters recom­
mended that the language of this subsection 
be changed to require the full-time personnel 
to make information developed pursuant to 
the statutory functions available to the 
groups listed in § 104.75(h) through the 
State board rather than supplying the in­
formation to the board as well as to the other 
groups.

FEDERAL REGISTER, VOL. 42, NO. 191— M ONDAY, OCTOBER 3, 1977



RULES AND REGULATIONS 53869
Response. The regulation is consistent 

with the Act which states that the informa­
tion will be made available to the State 
board, the National and State Advisory Coun­
cils on Vocational Education, the State Com­
mission on the Status of Women, the Com­
missioner, and the general public. In addi­
tion, making information available to the 
general public through the State board 
would be difficult. Therefore, no change is 
made in the regulation.

sta te  a d v iso r y  c o u n c il

§ 104.91 State advisory council establish­
ment.

Comment. Commenters pointed out that 
the regulation does not conform to the Act 
regarding thé appointment of the State ad­
visory council in the case of States in which 
the members of the State board are elected. 
The regulation refers only to the "State 
board” while section 105(a) of the Act uses 
the term “State board of education.” 

Response. While this appears to be an in­
consistency, the legislative history supports 
the reference to the State board designated 
or created by State law as the sole State 
agency responsible for the administration of 
vocational education or for supervision of 
the administration of vocational education 
in the State. In a great majority of the 
States, the State board of education serves 
also as the State board for vocational edu­
cation. There appears to be no reason for 
denying to an elected State board for voca­
tional education the authority to make the 
appointments to the State advisory council. 
Therefore, the broader term "State board” is 
not changed in the regulation.
§ 104.92(a) State advisory council member­

ship.
Comment. Several commenters .suggested 

that additional groups should be represented 
on the State advisory council. The additional 
group representatives suggested were: State 
planning agencies, adult education, home­
making, college career planning and place­
ment services. State’s agency on aging, and 
the planning and coordinating agency for 
postsecondary education.

Response. Since categories mandated by 
section 105 of the Act number twenty, many 
of which imply multiple representation, it 
appears unwise to require additional ap­
pointments, thereby making the councils too 
large, unwieldy, and costly to operate under 
existing budget limitations. Councils are 
urged to obtain input from interested groups, 
not directly represented by membership, 
through their evaluation and public hearing 
process. No change is made in the regulation.
§ 104.92(a) Women on State advisory coun­

cils.
Comment. Many commenters suggested 

that § 104.92(a) (17) include language to the 
effect that at least two women be required 
to fulfill the requirement. While the word­
ing of the regulation is taken directly from 
the Act, it was clear that the Congress in­
tended more than one woman to fill this 
category. Unless the regulation is so stated, 
there is danger of misinterpretation at the 
State level.

A commenter also recommended that the 
phrase "one or more persons” used in the 
sentence having reference to minority groups 
be changed to “women,” which is the statu­
tory language.

Response. The recommendation relating to 
the change in wording of § 104.92(a) (17) 
from "one or more persons” is accepted.

Although a number of categories listed in 
this regulation use plural words, the deter­
mination of the actual number necessary 
for each category should be left to the ap­
pointing authority rather than have the reg-

ulations specify an exact number. Specifi­
cally, in the case of category (17), whether 
one or two women are appointed may de­
pend on the number of women already ap­
pointed to other categories. The Commis­
sioner, however, encourages the States to ap­
point at least two women to fulfill the re­
quirement in category (17). No further 
change is made in the regulation.
§ 104.92(b) (3) Appropriate representation.

Comment. A great many commenters 
pointed out the need to define “appropriate 
representation,” especially as it relates to 
the representation of women on the coun­
cil. It was recommended that “appropriate­
ness” be based on such criteria as the pro­
portion of women and minorities in the 
State’s general population, the State’s work 
force, their representation in vocational 
education programs, or a combination of 
such factors. Further, it was suggested that 
the membership must include persons with 
an understanding about and commitment to 
remedy the consequences of sex and minor­
ity discrimination.

Response. The recommendation is ac­
cepted. While specific quotas are not pre­
scribed, the final regulation includes a state­
ment intended to implement § 104.92(b) (3). 
In order to reflect effectively the diverse in­
terests and needs of the general public served 
by the Act, the statement makes clear that 
the appointing authority shall appoint to the 
council a significant proportion of women, 
racial and ethnic minorities, and represent­
atives of geographic regions in the State. 
The Commissioner considers the term "ap­
propriate representation” to be representa­
tion which generally reflects the percentage 
of women or minorities in the population of 
the State or the percentage of women or 
minorities in the work force of the State.
§ 104.93 Liaison with State Advisory Panel 

for Handicapped.
Comment. Two commenters suggested a 

function of the State advisory council on 
vocational education be added requiring “ap­
propriate liaison and coordination activities 
with the State Advisory Panel for the 
Handicapped.”

Response. It is agreed that to insure con­
sistency in planning and program implemen­
tation, liaison and coordination between the 
two agencies are essential. However, as a re­
sult of the Technical Amendments, § 104.93 
(f) has been amended to include “special 
education”  as one of the programs to be 
assessed for its part in the consistent, in­
tegrated, and coordinated approach to meet­
ing the employment and training needs of 
the State. This provision, along with the re­
quired representative of the handicapped on 
the State advisory council, is intended to 
assure the necessary coordination. No change 
is made in the regulation.
§ 104.93(a) Council certification.

Comment. A commenter requested the de­
letion of the last sentence of § 104.93(a) 
since this appeared to be a duplication of the 
certification required by the council repre­
sentative in § 104.171(b) (2).

Response. In addition to the certification 
by the council representative relating to the 
opportunity to participate in the planning 
process, the council itself must be consulted 
in the plan development process. Thus, the 
council has two avenues for involvement in 
the planning, with the latter being a greater 
commitment than that afforded other agen­
cies. Since this procedure is statutorily man­
dated, no change is made in the regulation.
§ 104.93(d) State board evaluation.

Comment. A commenter objected to the 
word “assist” and stated that the law used 
the word “consult.”

Response. Section 112(b) of the Act says 
that the State shall “consult” with the coun­
cil and that the council shall "assist” the 
State in developing the plans. Since the reg­
ulation (§ 104.93(d)) uses the word “assist” 
in relation to assisting the State board, no 
change is made in the regulation.
§ 104.93 SACVE function—Evaluation.

Comment. Commenters suggested that the 
regulation provide additional direction with 
regard to certain of the council functions 
including the following: freedom to con­
duct whatever independent evaluation it 
chooses, requirement that data requested 
from the State board not be denied, evalua­
tion by the council be of State board pro­
grams and not LEA programs, the time, fre­
quency and use to be made of the “employ­
ment needs” assessment, compatibility of 
council findings with State-wide goals of 
State board, relationship of councils to State 
Occupational Information Coordinating 
Committee and the State Manpower Services 
Council, kinds of technical assistance to be 
given local advisory councils and input into 
the evaluation process by the local councils.

Response. While the comments have merit, 
the regulation intentionally provides con­
siderable flexibility to councils -in dealing 
with the newly assigned functions and re­
sponsibilities. If problems persist, addition­
al technical assistance may be provided by 
the staff of the National Advisory Council 
on Vocational Education or the Office of Ed­
ucation. No change is made in the regula­
tion.
§ 104.94 Public meetings.

Comment. A commenter suggested that 
guidelines be provided for public meetings 
and that these meetings be held separately 
from hearings on State plans.

Response. The requirement for public 
meetings is well established since this pro­
cedure was initiated through the Vocational 
Education Amendments of 1968. Since the 
council’s public meeting is for a different 
purpose than the public hearings on the 
State plans, there is no Justification for com­
bining meetings. No change is made in the 
regulation.
§ 104.95(a) Staff.

Comment. A commenter suggested that 
professional and technical personnel be re­
quired to demonstrate a commitment to 
equal rights and sensitivity to the needs of 
populations being served. Another com­
menter requested deletion of the provision 
that the personnel not include members of 
the State board staff.

Response. Even though the qualifications 
for personnel suggested are desirable, the 
matter of personnel selection and the quali­
fications desired is a responsibility of the 
council. The exclusion of State board staff 
from serving as council staff is consistent 
with the Congressional intent of maintaining 
council independence from the administer­
ing agency. No change is made in the regula­
tion.
§ 104.95(b) Compatibility with State poli­

cies.
Comment. Two commenters suggested that 

paragraph 104.95(b) be deleted since it is an 
infringement on the fiscal independence of 
the council.

Response. While it is agreed that the coun­
cil should have independence from the pro­
gram administrative agency, it was not in­
tended that councils act outside the existing 
framework of State law and regulations on 
fiscal matters. Accordingly, the regulation is 
necessary to establish a degree of responsi­
bility in fiscal matters and compatibility with 
other State agencies. This is intended to fore-
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stall excesses which could bring criticism 
of the council. No change is made in the 
regulation.
§ 104.96 Fiscal independence.

Comment. Commenters suggested that the 
regulation make clear that councils are to 
be solely responsible for the expenditure and 
use of their funds. Regulations should pro­
vide that if the State board is the fiscal 
agent, the council must certify that its selec­
tion was of its own initiative and not subject 
to influence by the State board. It was also 
suggested that the phrase “except as pro­
vided in § 104.95(b)” be deleted.

Response. Section 105(f) (2) of the Act 
provides that the expenditure of council 
funds is to be determined soley by the coun­
cil for carrying out its functions. However, 
as noted in the response under § 104.95(b) 
above, the councils cannot act outside the 
existing framework of State law and regu­
lations on fiscal matters. The regulation 
makes it clear though that the responsibility 
for designating a fiscal agent is assigned di­
rectly to the council. No change is made in 
the regulation.
§ 104.97 Evaluation report.

Comment. Commenters suggested that the 
regulation require additional procedures re­
lated to the council evaluations, including 
public comment on the council’s evalua­
tion report, review of the content, techniques, 
and validity of the vocational education data 
system and assessment of the impact of 
vocational education programs on women 
and minorities.

Response. While all the suggestions are 
worthy of consideration by councils in per­
forming their functions, the Congressional 
intent, as evidence by the Act and legislative 
history, was to allow flexibility in thè pro­
cedures used by councils. Since the Act re­
quires at least one public meeting, a voca­
tional education data system, and no dis­
crimination on the basis of sex or minority 
groups, it is reasonable to expect that the 
council’s evaluation will give consideration 
to these items. No change is made in the 
regulation.
§ 104.97 Evaluation by State advisory coun­

cil
Comment. A commenter recommended 

that the regulation require a written agree­
ment between the State board and the State 
advisory council as to the role of each in 
evaluating programs.

Response. The State board and the State 
advisory council may wish to reduce their 
working agreement to writing. However, in 
the interest of keeping regulatory require­
ments to the minimum, the Commissioner 
has decided not to require a written agree­
ment between the State board and the State 
advisory council. No change is made in the 
regulation.
§ 104.97 State board comment.

Comment. A commenter suggested that the 
council’s evaluation report be accompanied 
by comments of the State board and that 
the response in writing to each recommenda­
tion accompany the State plan.

Response. The annual evaluation report is 
required to be submitted through the State 
board, at which time the board may attach 
comments if it desires. However, § 104.241 
(b) (2) requires that the accountability re­
port, which must be submitted by the State 
board, include the board’s consideration of 
each recommendation in the council evalua­
tion report. Therefore, no change is made in 
the regulation.

RULES AND REGULATIONS

LOCAL ADVISORY COUNCILS

§ 104.111 Local advisory councils—repre­
sentatives of additional groups.

Comment. Many commenters suggested 
broadening the categories of membership re­
quired on the local advisory council so that 
the categories would'be similar to the cate­
gories required of membership on the State 
advisory councils. Others recommended the 
addition of representatives of specific cate­
gories. Specific categories mentioned were: 
categories (17), (18), (19), and (20) de­
scribed in §104.92(a) in relation to the 
State advisory council; women; racial, ethnic,, 
or major language minorities; private 
schools; persons knowledgeable in vocational 
education (but not administration) ; man­
power services; local prime sponsor coun­
cils under the authority of CETA; the State 
agency responsible for data collection; and 
community based organization. Commenters 
particularly recommended that the phrase 
“shall be composed of members of the gen­
eral public” be interpreted to include ap­
propriate representation of women and mi­
norities.

Response. The recommendations have been 
accepted in part. Since one of the main pur­
poses of the Act is “ to overcome sex discrimi­
nation and sex stereotyping in vocational 
education” and to “ furnish equal educa­
tional opportunity” (sec. 101(3)) the Com­
missioner will require that an appropriate 
representation of women and minorities be 
represented on the local advisory council. 
Therefore, a new paragraph has been added 
to § 104.111 to read as follows:

(d) Each eligible recipient shall establish 
a local advisory council which has an appro­
priate representation of both sexes and an 
appropriate representation of the racial and 
ethnic minorities found in the program 
areas, schools, community, or region which 
the local advisory council serves.
§ 104.111(b) Local advisory council estab­

lishment.
Comment. A few commenters asked 

whether the regulation governing the estab­
lishment of local councils precludes the pos­
sibility of LEAs establishing local advisory 
councils on a regional basis with other LEAs. 
In the same connection, some commenters 
asked whether one council may serve more 
than one eligible recipient.

Response. Section 104.111(b) of the regu­
lations is based on section 105(g) (1) of this 
Act which provides in part that “local advi­
sory councils may be established for pro­
gram areas, schools, communities, or regions, 
whichever the recipient determines best to 
meet the needs of that recipient.” The eli­
gible recipient, therefore, has the option to 
establish a local council which also serves 
another eligible recipient in the same geo­
graphical region of the State. For example, 
an LEA and a community college in the same 
region may decide to establish one local 
council to advise both recipients. This ar­
rangement may be highly desirable for both 
recipients in the event they are striving for 
greater articulation between secondary and 
postsecondary interests. Accordingly, no 
change is made In the regulation.
§ 104.111(d) Craft committees.

Comment. A commenter pointed out that 
the regulation implies that only advisory 
councils would be required^at the local edu­
cational agency or postsecondary level, de­
spite the fact that advisory assistance 
through craft committees to each voca­
tionally-funded teacher is considered essen­
tial to insure an effective instructional pro­
gram.

Response. There is no intent to diminish 
the importance of craft committees. In fact, 
by making reference in the regulation to 
“representatives from several craft commit­
tees, * * *” the regulation assumes that 
craft committees are in existence and will 
be continued. No change is made in the 
regulation.
§ 104.111(d) General local advisory council.

Comment. A commenter suggested that 
paragraph(d) of § 104.111 be eliminated since 
it appears to be in conflict with paragraph 
(a) wherein eligible recipients are required 
to establish local advisory councils. It is 
contended that this paragraph, by suggest­
ing that existing craft committees “may join 
together” to form an advisory council, takes 
away from the eligible recipient the responsi­
bility for determining the make-up and 
method of establishing its council.

Response. The regulation is considered to 
be merely suggestive of a method of estab­
lishing the mandated local advisory council 
where craft committees or school councils 
already exist. It is intended to be supple­
mentary to paragraph (a) rather than in 
conflict with it. No change is made in the 
regulation.
§ 104.112 Public meeting.

Comment. A commenter suggested the ad­
dition of a requirement for the local ad­
visory council to hold not less than one pub­
lic meeting each year at which time the pub­
lic is given an opportunity to express views 
concerning the programs being offered by the 
local educational agency and the postsec­
ondary educational agency.

Response. While the recommendation has 
merit, it is not appropriate to assign addi­
tional duties to the local advisory council 
when there is no authority for funding. No 
change is made in the regulation.
§ 104.112(b) Local advisory council duties.

Comment. Commenters suggested that 
mandating local advisory councils to “assist” 
the eligible recipient in developing its ap­
plication goes beyond Congressional intent 
and would exert an undue hardship on local 
educational agencies. Commenters also sug­
gested that local advisory councils be re­
quired to take an active role in the evalua­
tion of local programs.

Response. The first recommendation is ac­
cepted. Since the Act in section 106(a) (4) 
(A) uses the word “consultation,” the regu­
lation is rewritten to state “consult with” 
in place of “assist” .

With respect to the issue of whether local 
councils are to conduct evaluations, section 
105(g)(1) provides that the local council 
advise the eligible recipient on the degree to 
which the courses being offered by the eligi­
ble recipient meet current job needs in the 
area. Although this activity may be viewed 
as a minor component o f program evalua­
tion, it should not be considered the equiva­
lent of evaluation. Furthermore, since the 
Act does not provide any funding for the 
local councils, assigning the costly function 
of evaluation to the local council does hot 
seem appropriate. However, it is expected 
that local councils will make extensive use of 
secondary data sources and any relevant eval­
uations that are made by other agencies. No 
change is made in the regulation.

NATIONAL OCCUPATIONAL INFORMATION 
COORDINATING COMMITTEE

§ 104.121 Establishment of the National 
Occupational Information Coordinating 
Committee (NOICC).

Comment. A commenter recommended 
that a section be added, prior to the state-
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ment on the State Occupational Informa­
tion Committee (SOICC), on the establish­
ment of NOICC.

Response. The recommendation is ac­
cepted. Although the regulation does not 
include rules governing .NOICC and SOICC, 
or other rules governing internal Federal 
organization, SOICC is described, and for 
consistency, NOICC is also described. A new 
§ 104.121 on NOICC has been added.

STATE OCCUPATIONAL INFORMATION 
COORDINATING COMMITTEE

§ 104.121 Fiscal agent for State Occupa­
tional Information Coordinating Com­
mittee.

Comment. Several commenters recom­
mended that the regulation identify the 
fiscal agent for the State Occupational In­
formation Coordinating Committee (SOICC). 
Some of the commenters suggested that the 
State board for vocational education should 
be the fiscal agent. One commenter sug­
gested that the Governor should appoint 
the agent.

Response. The regulation, as written, does 
not state who the fiscal . agent shall be. 
NOICC, when making funds available to 
SOICCs, may require the establishment or 
naming of a fiscal agent. No change is made 
in the regulation.
§ 104.121 State Advisory Council involve­

ment with State Occupational Informa­
tion Coordinating Committee.

Comment. A commenter, noting that a 
representative of the SACVE is not named 
in section 161 (b) (2) of the Act as a mem­
ber of the SOICC, recommended that the 
regulation encourage SACVE involvement in 
the development of the State’s occupational 
information data system which SOICC will 
develop and SACVE will use.

Response. The Act (section 161(b)(2)) 
and the regulation (§ 104.121(b) ) set forth 
the required membership of SOICC. SOICC 
officially will be made up of representatives 
of only the four agencies named. Additional 
involvement with individuals and agencies 
may take place. No change is made in the 
regulation.
§ 104.121(c) Representatives on State Oc­

cupational Information Coordinating 
Committee.

Comment. A commenter suggested that 
the Governor, rather than the respective 
agency, should appoint the agency’s repre­
sentatives on SOICC. Another commenter 
suggested that staff represent the State 
Manpower Services Council rather than a 
member of the Council. Another recom­
mended that the chief executive officer be 
the representative. Others suggested that the 
Governor should appoint additional mem­
bers such as representatives of the CETA 
prime sponsor, guidance and counseling 
personnel, and career education personnel.

Response. Section 161 (b) (2) of the Act 
states that SOICC shall be composed of a 
representative of each of four designated 
State agencies; § 104.121(b) carefully fol­
lows the Act. In paragraph (c) it is stated 
that the “representatives shall be selected 
by the respective State board, agency, or 
council.” The Commissioner believes this 
is the proper interpretation of the word 
“representative,” i.e., a person chosen by the 
group he or she represents. The Commis­
sioner also believes tjiat the representatives 
of the four designated groups should make 
up the entire voting membership of SOICC. 
The State might, however, appoint other 
observers or non-voting members. Therefore, 
no change is made in the regulation. "

RULES AND REGULATIONS

GENERAL APPLICATION

§ 104.141(c) General application amend­
ment.

Comment. A commenter questioned the 
provision of § 104.141(c) that amendments 
to the general application be made only if 
and when “provisions of section 106 of the 
Act are changed or expire.” For example, it 
was suggested that if a State changes its 
fiscal control and accounting procedures 
under assurance (7), this should be reflected 
by amending the general application.

Response. The assurances are comprehen­
sive in coverage and obligate the State to ad­
here to the provisions of the general appli­
cation in the future. Hence any change in 
procedures by a State would also be subject 
to compliance with the assurance on file, and 
no amendment to the general application is 
necessary. At such time, however, that a 
change in procedures violates the assurances 
of the general application, the State should 
notify the Commissioner accordingly. No 
change is made in the regulation.
§ 104.141(e) Procedures to carry out as­

surances.
Comment. A commenter stated that the 

procedures to be included in the five-year 
State plan for assurances 4, 5, 9, and 10 are 
not mandated in the Act, and that the re­
quirement is inconsistent and arbitrary since 
procedures are not required for other as­
surances. The commenter suggested that the 
requirement be deleted.

Response. Section 109 requires determina­
tion by the Commissioner that adequate 
procedures exist “ to insure that the as­
surances of the general application” will be 
carried out. Accordingly, it was determined 
that assurances 4, 5, 9 and 10 require a de­
scription o f procedures in order for the Com­
missioner to approve a plan as being in com­
pliance with the law. No change is made in 
the regulation.
§ 104.141(f) (4) (A) Consultation with Prime 

Sponsor.
Comment. A commenter recommended re­

vision of § 104.141(f) (4) (A) to include a 
representative o f prime sponsors in those 
areas where there is a prime sponsor.

Response. Section 104.141(f)(4)(A) pro­
vides that the annual application be devel­
oped in consultation “with representatives of 
the educational and training resources avail­
able in the area.” While prime sponsors are 
not specifically named, they are certainly 
recognized as a training resource and should 
be consulted. No change is made in the 
regulation.
§ 104.141(f) (5) Consistency with the Hand­

icapped Act.
Comment. A commenter suggested the ad­

dition of “ (C) have the State vocational édu­
cation plan be fully consistent with the 
State plan under the Education for All 
Handicapped Children Act of 1975 and the 
Federal regulations under that Act.”

Response. Section 104.141(f) (10) restates 
the Act and requires that funds used for 
programs for the handicapped be consistent 
with the State plan under the Education of 
the Handicapped Act, which includes the 
Education for All Handicapped Children Act 
and the regulations under that Act. There­
fore, the suggested phrase is a duplication. 
Also, a new regulation, § 104.5 has been added 
which cross-references the requirements in 
Part B of the Education of the Handicapped 
Act. Each State education agency should read 
the relevant regulatory provisions in 45 CFR 
Part 121a since those regulations provide the 
specific rules which govern the expenditure
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of Federal vocational education funds for 
handicapped children within the State.
§ 104.141(g) (Renumbered § 104.141(f) ( 1 1 ) ) 

Assurance of cooperation with NCES.
Comment. Several commenters suggested 

that the assurance in § 104.141(g) be deleted 
since there is an inconsistency with the as­
surance. in § 104.141(f) (3) which requires 
supplying information to the Commissioner. 
It was contended that the Administrator of 
the National Center for Education Statistics 
(NCES) should get any information needed 
from the Commissioner. One commenter in­
dicated that this assurance is a duplication 
and, in fact, may cause great confusion in 
terms of the report that is collected. Two 
of the commenters suggested the regulation 
was more stringent than the Act in using 
“shall assure” rather than the Act language 
“shall cooperate.”

Response. Section 161(a) places respon­
sibility for operating the national vocational 
education data reporting and accounting sys­
tem with the Administrator of NCES, after 
jointly developing with the Commissioner the 
information elements and uniform defini­
tions. Accordingly, the Commissioner be­
lieves it is essential to require an assurance 
that the State will cooperate with NCES in 
supplying the data jointly agreed to be col­
lected under the system. No change is made 
in the regulation.
§ 104.141(h) (Renumbered § 10 4 .1 4 1 (f) (12),

Indian participation.
Comment. Several commenters questioned 

the inclusion of the assurance in § 104.141
(h) since this is not contained in the law and 
suggested it be deleted. Other commenters 
proposed revised language for clarification 
that the State board does not allocate funds 
directly to Indian tribal organizations.

Response. Because of the potential for ex­
cluding Indians from the regular vocational 
programs, the recommendation for revision is 
accepted and the assurance in § 104 .1 4 1 (f) 
(12) will now read:

“The State board shall also assure that stu­
dents served by Indian tribal organizations 
applying for or receiving funds under the 
Commissioner’s discretionary programs, un­
der the authority of section 103(a)(1)(B) 
of the Act, shall be afforded the opportunity 
to participate in vocational education pro­
grams administered by the State.

DEVELOPMENT OF FIVE-YEAR STATE PLAN

§ 104.161 Development of five-year State 
plan.

Comment. A commenter recommended that 
consideration be given to more appropriate 
planning and management procedures. The 
opinion was expressed that the planning 
process suggested is completely outdated, and 
that learner-oriented goals for vocational 
education should be used instead of goals 
based on employment needs. Further, if the 
legislation stressed what outcomes are de­
sirable, States could use their own discretion 
as to how to achieve these outcomes.

The same commenter recommended that 
every effort be made to secure additional 
funding for planning and evaluation pur­
poses and also make provision to compensate 
the representatives involved in the planning 
group.

Response. The language of the regulation 
concerning the planning process follows 
closely the Act. The State may, of course, 
employ planning procedures beyond those 
specified so long as the State plan require­
ments are met. The matter of changing the 
planning procedures and obtaining addition­
al funding must be resolved through the leg­
islative process. No change is made in the 
regulation.
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§ 104.161 Time for development of a model 
plan.

Comment. Several commenters indicated 
that the period of time for development of 
plans is too short. One commenter suggested 
that the five-year State plan be revised by 
July 1, 1978, on a one time basis, since lack 
of experience and the short deadline for the 
initial plan will make it difficult for States to 
prepare a model plan by July 1, 1977.

Response. The Commissioner has no au­
thority to waive the requirement of a com­
plete five-year State plan by July 1, 1977. 
While States may not be able to develop an 
exemplary plan initially, the minimum re­
quirement must be met. It is anticipated that 
States may wish to make amendments to 

* improve the plan during the first year. In 
addition, the updating procedures in the 
annual program plan provide a mechanism 
for change and improvement of the five-year 
State plan. No change is made in the regula­
tion.
§ 104.162 Local Educational Agency (LEA) 

input to State plan.
Comment. A commenter suggested that, 

while use of a representative group for plan­
ning is a good procedure, input and data 
from local educational agencies should be 
used as one of the key bases for formulating 
the State plan.

Response. While not specifically so out­
lined, Sections 107 and 108 of the Act rely 
heavily on input and data from eligible re­
cipients in formulating both the five-year 
State plan and the annual program plan. 
The plans in fact constitute an aggregation 
of the State’s total effort in vocational edu­
cation, and the State must reply on the eli­
gible recipients for this date. No change is 
made in the regulation.
§ 104.162 Appointing authority for selecting 

representatives.
Comment. Commenters objected to the re­

quirement that the appointing authority 
under State law designate the representatives 
for § 104.162(e), a local school board; § 104.- 
162(f), vocational education teachers; and 
§ 104.162(g), local school administrators. 
These objections were based on the com­
menters’ interpretation that these appoint­
ments might be political appointments by 
the Governor. These commenters expressed a 
preference for a requirement that each of the 
agencies appoint its own representative.

Response. The language of the Act reads: 
“as determined by State law.” This language 
was subject to interpretation and was con­
strued to mean the appropriate appointing 
authority in the State. Accordingly, the lan­
guage “as designated by the appropriate ap- 
nointing authority” was added to § 104.162
(e) through (g) to assign the responsibility 
for appointing these three representatives to 
the individual or State agency (i.e., the Gov­
ernor or the State board) having authority to 
make appointments under State law. No 
change is made in the regulation.
§ 104.162 Representation on planning group.

Comment. A number of commenters sug­
gested additional representatives and ration­
ale for their inclusion in the development of 
the five-year State plan. The list included: 
Pour-year institutions of higher education, 
State educational agency responsible for edu­
cation programs for the handicapped, State 
agency on aging, State agency administering 
the vocational rehabilitation program, and 
State Commission on the Status of Women,

Response. The Act is specific relative to 
membership on the planning group. It is in­
appropriate for the regulation to require 
additional representation on the planning

group beyond the representatives of the ten 
groups specified in Section 107(a) (1) of the 
Act. States may involve the above groups and 
other groups it wishes to include in the plan­
ning process; however, only those ten groups 
designated by the Act constitute the deci­
sion-making group. Other groups are encour­
aged to provide input either directly to the 
planning group,or through the public hear­
ing process. No change is made in the regula­
tion.
§ 104.162 Number of representatives on the 

planning group.
Comment. Two commenters raised the 

question of whether it would be appropriate 
for a State to have participants other than 
the ten representatives specified in section 
107(a)(1) of the Act involved in the deci­
sion-making process regarding provisions of 
the State plan.

Response. While representatives of other 
groups may participate in the planning proc­
ess, only one designated representative from 
each of the ten groups specified in section 
107 (a) (1) of the Act must be involved in the 
approval of the provisions of the five-year 
State plan or the annual plan. No change is 
made in the regulation.

Comment. A commenter asked if it is pos­
sible for the State board to design the mem­
bership of the planning group in such a way 
that the State educational agency’s person­
nel constitute a majority of the voting mem­
bership. This commenter also wanted to know 
whether the State board may appoint sev­
eral persons for each category or if it is lim­
ited to only one representative for each.

Response. Although there is no require­
ment that each representative to the plan­
ning group have a vote, the responsibility for 
decisionmaking regarding approval of the 
provisions of the State plans is limited to 
one designated representative for each of the 
ten categories set forth in section 107(a) (1) 
of the Act. One person may represent more 
than one of the ten categories if the agency 
he or she represents has responsibility in 
more than one of the designated areas. No 
change is made in the regulation.
§ 104.162(f) Representatives of vocational 

teachers.
Comment. A commenter recommended that 

“ including guidance specialist” be added af­
ter “vocational education teacher” in § 104.- 
162(f). Another commenter recommended 
that the regulation preclude supportive staff 
being included in the vocational teacher cate­
gory.

Response. While certain guidance personnel 
may be considered vocational education 
teachers, the regulation does not go beyond 
the Act in requiring the inclusion of such 
personnel. The Commissioner believes the 
State law will determine which supportive 
staff, if any, are eligible. No change is made 
in the regulation.
§ 104.164(b) State plan content relative to 

rejected recommendations.
Comment. Concerning the inclusion of re­

jected recommendations in the State plan, a 
commenter suggested that the regulation 
should require only a summary of the recom­
mendations rejected and the reasons for re­
jection rather than the original correspon­
dence and any primary data.

Response. Section 104.164(b) requires only 
a listing of the rejected recommendations, 
the individual, agency, or council making the 
recommendation and the reason for rejection. 
These items in fact constitute a summary 
and should not result in a voluminous data 
requirement. No change is made in the regu­
lation.

§ 104.164(b) (1) State board adoption of 
State plan.

Comment. One commenter recommended 
that the language in this paragraph be 
changed to read, “Any recommendation 
which is rejected by the State board indicat­
ing its source,” rather than “and its source.’’

Response. Hie recommendation is accepted. 
This change in language will clarify the re­
quirement that the State board specify the 
particular agency making the recommenda­
tion.
§ 104.165 Public hearings.

Comment. Several commenters objected to 
the phrase “Prior to adoption” in § 104.165 
(a)(1) because.it seems to compromise sig­
nificantly the entire purpose of public hear­
ings on the plan. In their view, the regulation 
permits a State to conceive, develop, and 
draft the plan without any significant input 
from the public. Their further contention is 
that the plan, once drafted, would not likely 
be changed. It is suggested that the phrase 
be changed to read: “Before the plan is writ­
ten.”

Response. The recommendation is accepted 
in part. The opportune time to hold public 
hearing is during the period of the plan’s 
development. Accordingly, the regulation is 
changed to require the hearings “during the 
development, prior to adoption.” If public 
hearings were held prior to the preparation 
of an initial draft, it would be difficult for 
the public to provide any meaningful direc­
tion since there would be no framework to 
initiate public discussion and reaction. Pub­
lic input can be most important after there 
is a draft of the plan; however, the State 
may hold public hearings before there is a 
first draft or at any stage during the develop­
ment of the plan when input may be useful.
1 104.165(a)(3) Public hearings by region.

Comment. Commenters requested a defini­
tion of “all regions of the State.” A few com­
menters suggested that several definitions be 
developed so that the State may choose from 
among them. Definitions suggested include 
(1) commonly recognized geographic divi­
sions, (2) quadrants, and (3) areas feeding 
vocational-technical schools.

Response. Since most States have recog­
nized regional divisions, it would be prefer­
able to leave to the State how to define its 
regions and how best to serve the populace 
in the respective regions with regard to hold­
ing public hearings. No change is made in 
the regulations.
§ 104.165(c) Public views included in State 

plan.
Comment. A commenter suggested that, be­

cause of the volume of paperwork involved 
in including all views expressed at the pub­
lic hearings in the State plan, only a sum­
mary of those views be included along with 
an explanation of how the State board plans 
to consider those views.

Response. Provisions of §§ 104.165(c) and 
104.171(d) are intended to require inclu­
sion of a summary of the views expressed at 
the public hearing and written comments 
submitted rather than letters, statements, 
and other primary data. Also to be included 
are the plans to implement those views 
accepted and the reasons for rejecting those 
views not included as part of the plan. No 
change is made in the regulations.
§ 104.165(c) (3) Public hearings.

Comment. A commenter recommended that 
the phrase "accepted for inclusion” be sub­
stituted for the term “included” in line 2 of 
§ 104.165(c) (3).
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Response. The .recommendation is ac­
cepted. The revision will provide greater 
clarity to the State board’s responsibility of 
setting forth the reason for rejecting any 
view submitted. The regulation is changed to 
read:: “The reasons for rejecting any view 
which is not accepted for inclusion in the 
five-year State plan.”
§ 104.171 Certification of plans.

Comment. A commenter recommended that 
this regulation include a paragraph which 
states: “The- approval of an application 
under this part does not relieve an appli­
cant agency of the responsibility to carry 
out its project or projects in accordance with 
the general application,, the statute, and ap­
plicable regulations.” The commenter felt 
this paragraph was necessary because the 
State board might consider compliance with 
certification requirements tantamount to ap­
proval by the Commissioner and write its 
plans accordingly.

Response. Section 104.171 requires a num­
ber of certifications regarding the State plan 
but does not serve as a guide for preparing 
the plan. Specific requirements for the con­
tent of the five-year State plan are set forth 
in §§ 104.181 through 188, and these detailed 
requirements must be adequately described 
before the Commissioner will approve a plan. 
No change is made in the regulation.
§ 104.171 Number of certifications required.

Comment. A few commenters suggested 
that many more certifications are required 
by the regulation than are mandated by the 
Act. A further comment was that the signa­
ture of each representative on the planning 
group required in § 104.171(b) (2) goes be­
yond the law and could be embarrassing to 
some of the signers.

Response. The inclusion of additional cer­
tifications in § 104.171 is intended to clarify 
statutory requirements necessary for com­
pliance. By signing the certification required 
in § 104.171(b) (2), each representative on 
the planning group merely certifies that he 
or she had the opportunity to take an active 
part in formulating the plan. No change is 
made in the regulation.
§ 104.181 Guidelines.

Comment. Several commenters requested 
that the Office of Education «reconsider the 
issue of promulgating separate guidelines for 
State plans. The view was expressed that, in 
fact, the proposed regulations are not pre­
cise, particularly with regard to State plans 
and State administration. They fear that 
plans will be weak and will not comply with 
the law. Concern related especially to the 
need to have State plan sections dealing with 
elimination o f sex bias and sex stereotyping 
evaluated by persons with special knowledge 
of those issues.

Response. Public response to the Notice of 
Intent was divided on the issue of the need 
for additional guidelines. The Commissioner 
concluded that it was preferable not to issue 
separate guidelines, but rather to issue regu­
lations which specify precisely what is re­
quired by the Act. With respect to the sta­
tutory requirements, the States will have 
considerable flexibility in determining how 
to meet the requirements of the Act and the 
regulations in the development of the State 
plan. Regarding the review of the plan, par­
ticularly in the area of sex bias and sex 
stereotyping, that review is one of the func­
tions of the full-time personnel to eliminate 
sex bias listed under § 104.75, and S 104.171 
(g) requires that this personnel certify that

they have had an opportunity to review the 
plan. No change is made in the regulation.
§ 104.182 Procedures to assure compliance.

Comment. A commenter felt that the regu­
lations have an inordinate number o f very 
specific requirements which would, in effect, 
reduce the State’s options. As an example, 
the commenter cited § 104.182 and suggested 
that this regulation be deleted.

Response. The language of the regulations 
follows closely the language of the Act. The 
procedures to assure compliance contained 
in § 104.182 are deemed necessary by the 
Commissioner as a minimum to comply with 
section 109(a)(1) of thé Act. No change is 
made in the regulations.
§ 104.182 Additional procedures.

Comment. A commenter suggested that the 
State Commission on the Status of Women 
in each State be designated as the agency to 
review the compliance procedures and to 
make a public statement as to the degree of 
progress relative to the elimination of sex 
role stereotyping.

Response. Although the State Commission 
on the Status o f Women is encouraged to 
study the progress being made within a 
State to eliminate sex bias, there is no legal 
basis for requiring that Commission to 
monitor compliance procedures in the State. 
The personnel working to eliminate sex bias, 
under § 104.72, must review State plans and 
State programs, particularly for elimination 
of sex bias and sex stereotyping. The Com­
mission may work with this personnel in 
accomplishing the functions under § 104.75. 
Also, the Commission may provide input 
annually to the State board through the 
public hearing process. No change is made In 
the regulation.
§ 104.182(f) Consistency with Handicapped 

Act
Comment. Two commenters recommended 

that the reference in this section to “child” 
be changed to “student” so that it includes 
not only children but adults as well.

Response. Section 106(a) (10) requires that 
the use of funds for the handicapped under 
section 110(a) of the Act be consistent with 
section 613 of the Education of the Handi­
capped Act. Section 613 requires an individ­
ualized educational program for handicapped 
children in certain age ranges and does not 
apply to any person over 21 years of age. Ac­
cordingly, to be completely consistent with 
the Handicapped Act, and to make clear that 
the applicability is to children, not adults, 
it is appropriate to refer to “child” rather 
than “student.” No change is made in the 
regulation.
§ 104.182(f) Additional citations.

Comment. A commenter suggested that the 
applicability of Section 504 of the Rehabili­
tation Act of 1973 be specified. Another com­
menter suggested that “and the Education 
for All Handicapped Children Act of 1975” be 
added to the last sentence of § 104.182(f).

Response. The correct citation is the Edu­
cation of the Handicapped Act, which was 
amended by the Education for All Handi­
capped Children Act of 1975. With respect to 
the applicability of Section 504 of the Re­
habilitation Act of 1973, the Department 
promulgated final regulations on May 4, 1977, 
at 42 F.R. 22676. This regulation, which 
applies to all recipients of Federal assistance 
from HEW, including State Departments of 
Education and local educational agencies 
receiving vocational education funds, is in­
tended to ensure that their federally assisted

programs and activities are operated without 
discrimination on the basis of handicap.
§ 104.183 Assessment of employment oppor­

tunities.
Comment. A commenter requested that the 

assessment of current and future needs for 
workers specify workers “of all ages.” 

Response. While there is some rationale for 
specifying the need for workers by age, it 
does not seem appropriate to go beyond the 
Act in mandating these data. Further, it is 
doubtful whether the data are readily avail­
able. No change is made in the regulation.
§ 104.184 Limitation to four specified ele­

ments.
Comment. A commenter suggested that 

§ 104.184 limits unduly the flexibility of the 
plan and recommended that the words “at 
least” be added after “of” in the first para­
graph. The regulation would then read: 
“This description shall be in terms of at least 
the following four elements * *

Response. The State may include in the 
plan any information it desires beyond that 
specified in the regulation as long as man­
dated requirements are met. Therefore, the 
State may describe its goals in terms of addi­
tional elements beyond the four elements 
specified. No change is made in the regula­
tion.
§ 104.184(c) Allocation of funds by institu­

tion.
Comment. A commenter recommended 

that the regulation be changed to read 
“various types of institutions” instead of 
“various institutions.” Other commenters 
felt that reporting program allocations by 
school district would result in too much de­
tail.

Response. The first recommendation is ac­
cepted. The added language will clarify the 
intent of the regulation. In response to the 
second comment, only the annual program 
plan includes the proposed distribution of 
funds listed by eligible recipient and is man­
dated by section 108(b) of the Act. The five- 
year State plan includes allocation of funds 
by various types of institutions.
§ 104.184 (c) and (d) Inclusion of CETA as 

an institution.
Comment. A commenter suggested includ­

ing CETA in “among the various institutions 
of the State.”

Response. The provision for coordination 
with CETA is set forth in § 104.188. Further­
more, CETA is not an institution, and the 
Act provides no authority for including it 
with the “various institutions of the State.’1 
No change is made in the regulations.
§ 104.185(a) Meaning of “as precisely as 

possible.’’
Comment. A commenter asked what the 

phrase “as precisely as possible” means and 
asked if each State is to make its own inter­
pretation. Another commenter suggested the 
deletion of the words “as possible” from the 
phrase in order to clarify the meaning.

Response. The recommendation to delete 
“as possible” from the phrase is accepted. 
Section 104.185(a) and 104.186 (a) and (c) 
will read: “set forth precisely.” In light of 
this modification, the term does not appear 
to need further interpretation.
§ 104.186(c) Special needs of older people.

Comment. A commenter suggested that 
S 104.186(c) specify that the State plan must 
set forth funding to meet the special needs 
of older people, including persons over 65 
years of age.
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Response. The definitions o f the handi­
capped and the disadvantaged do not iden­
tify specifically “older persons.” The defini­
tions include persons of all ages having spe­
cial needs which cannot be met in the regu­
lar vocational education program without 
special assistance. "While there is nothing to 
preclude the use of these funds for older per­
sons, provided they meet the specific require­
ments, there is no statutory basis for includ­
ing them as a separate category. No change 
is made in the regulation.
§ 104.186(d) Matching set-aside funds.

Comment. A commenter recommended that 
paragraph (d) o f § 104.186 be deleted, since 
neither Section 107 nor Section 110 of the 
Act requires State and local matching funds 
for this purpose to be included in the five- 
year State plan. It was suggested that docu­
mentation regarding the matching require­
ments be included in the accountability re­
port.

Response. While the matching of funds for 
the national priority programs is not specifi­
cally required, in Section 107 of the Act, nor 
in the accountability report, it is essential to 
include this information in order to provide 
a complete plan of uses of all Federal, State, 
and local funds. It should be noted that the 
annual program plan and accountability re­
port constitute an updating and tracking of 
the five-year State plan. No change is made 
in the regulation.
§ 104.187 Eradicating sex discrimination.

Comment. Several commenters observed 
that the mandate to simplify regulations 
has been carried to the extreme and recom­
mended that this regulation spell out in de­
tail how vocational opportunities, particu­
larly for women, will be expanded. One of the 
commenters stated that the State plan 
should include (1) an assessment of the cur­
rent status of vocational education with re­
spect to equality of access to and equality of 
use of vocational education programs by both 
sexes, and (2) goals and timetables for 
achieving the changes the State intends to 
make. Another commenter recommended 
that States establish an incentive system in 
which priority is given to LEA applications 
that indicate both strategies and the com­
mitment to overcome sex bias and sex ster­
eotyping- Commenters also charged that pub­
lic comments on the Notice of Intent issue of 
incentives were ignored and believe that in­
centives are necessary. Another commenter 
suggested that the reference to “both men 
and women” is not compatible with § 104.75 
(d).

Respone. The regulation outlines the re­
quirements of the Act but purposely allows 
’the State ample flexibility in meeting these 
requirements. It is anticipated that the con­
tent of the five-year State plan will be im­
proved, particularly in the area of elimina­
tion of sex bias and sex discrimination, by 
updating through the annual program plan 
as a result of the activities of the personnel 
under § 104.75. Regarding incentives, the 
State is required by the Act to provide in­
centives for eligible recipients but has flexi­
bility in developing a system of priorities for 
these incentives. The reference to “both men 
and women” is taken directly from the Act. 
No change is made in the regulation.
§ 104.187 Eradicating sex discrimination.

Comment. A commenter suggested that the 
term “eradicate” is a strong mandate for 
something which vocational education may 
have little control over and should be 
changed to a less strongly worded intent.

Response. The term “eradicate” as used in 
relation to sex discrimination is from the 
legislative history and appears to be synony­
mous with the term “overcome” used in the 
Act. No change is made in the regulation.

RULES AND REGULATIONS

§ 104.187(a) Quota for equal access.
Comment. A commenter recommended 

that the words “but not necessarily quotas” 
be added in the sentence following “to ensure 
equal access.”

Response. It is not appropriate for the reg­
ulations to require quotas for enrollment^ in 
vocational education programs. The States 
are required to set forth in detail their 
policies and procedures “ to ensure equal 
access.” Although some States may apply a 
system of quotas as part of these procedures, 
it is not mandated by the Act or regulations. 
No change is made in the regulation.
§ 104.187(a) Time for planning.

Comment. A commenter objected to in­
cluding the requirements of § 104.187(a) in 
the five-year State plan due on July 1, 1977, 
since funds are not yet available for the per­
sons who will do the work.

Response. The Commissioner is not au­
thorized to waive this requirement for the 
initial year of the legislation. Although it is 
probable that, when in place, the full-time 
personnel to eliminate sex bias will work on 
this section of the plan, there is no require­
ment in the Act regarding who will develop 
this section of the plan. States have been 
encouraged to develop the best possible State 
plan in the limited time available and ac­
cording to the requirements of the Act. The 
five-year State plan may be improved 
through the annual program plan updating 
or by amendment during the year. No change 
is made in the regulation.
§ 104.187(a) (2) (ii) Sex stereotyping.

Comment. A commenter suggested that 
§ 104.187(a) (2) (ii) be changed to read: 
“Develop model programs to reduce sex 
stereotyping in training for all occupations,” 
rather than “to reduce sex stereotyping in all 
occupations.”

Response. The recommendation is ac­
cepted. While vocational education programs 
may not directly influence the reduction of 
sex stereotyping in all occupations, develop­
ing model programs which prepare persons of 
both sexes for occupations may have a posi­
tive impact on reducing sex stereotyping in 
occupations. Accordingly, inserting “ in 
training for and placement in all occupa­
tions” will assure that the program pro­
posed by the eligible recipient will focus on 
the reduction of sex stereotyping.
§ 104.188 Coordination with CETA.

Comment. Several commenters expressed 
concern about the implementation of co­
ordination between vocational education And 
CETA. One commenter suggested that addi­
tional agreements may be needed at the na­
tional level. Another commenter suggested 
that the required “description of the me­
chanism established for coordination” may 
be reduced to mere observance of form. Hie 
recommendation was that more concrete 
links, such as mutual signature of plans, 
should be required.

Response. Section 104.188 requires the five- 
year State plan to describe the mechanism 
established for coordinating vocational edu­
cation programs with manpower training 
programs. While only this description of the 
working relationship is required in the five- 
year State plan, the annual program plan in 
§ 104.222(e) requires reporting of the re­
sults of the coordination annually in order 
to assure consistency from year to year. In 
addition, the statutorily created National Oc­
cupational Information Coordinating Com­
mittee will provide for coordination between 
vocational education and CETA at the na­
tional lev$l. At the State level, a representa­
tive of the State Manpower Services Council 
is required to be a member of the planning 
group for the State plan, of the State. Ad­

visory Council, and of the State occupational 
information coordinating committee. Since 
the regulation repeats the language of the 
Act, the States are free to include in the plan 
those concrete links, such as mutual signa­
tures, which they consider desirable. No 
change is made in the regulation.
DEVELOPMENT OP ANNUAL PROGRAM PLAN AND 

ACCOUNTABILITY REPORT
§ 104.203 Due date of accountability report.

Comment. A commenter felt that too 
much time is allowed between the end of the 
fiscal year and the due date of the account­
ability report for that fiscal year. The com­
menter felt that current program informa­
tion could be provided in less than the nine 
months the proposed regulation allows.

Response. Some of the data included in 
the accountability report will be reported 
earlier in the vocational education data sys­
tem to the National Center for Education 
Statistics for use in preparing the annual re­
port to Congress and other purposes. Thus, 
certain data will be available sooner than the 
July 1 deadline. Section 108(b) of the Act, 
however, requires submission of the ac­
countability report with the annual program 
plan on the July 1 preceding the beginning 
of the fiscal year for which the plan will be 
effective. This accountability report will list 
the accomplishments achieved during the 
fiscal year preceding the submission of the 
plan .and report. No change is made in the 
regulation.
§ 104.22 Annual program plan for 1978.

Comment. A commenter recommended 
that reference to §§ 104.183 and 104.184 be 
included in § 104.221. The commenter also 
felt that the requirement to include in the 
State plan the proposed distribution of 
funds among eligible recipients is an un­
reasonable burden and suggested that tjais 
requirement be deleted.

Response. The first recommendation is ac­
cepted. The reference to §§ 104.183 and 104.- 
184 was inadvertently omitted from the 
NPRM. Section 104.221 is rewritten to in­
clude a reference in the second line to 
§§ 104.183 and 104.184.

In response to the second suggestion, the 
regulation follows the language of section 
108(b) (1) (B) (ii) of the Act which requires 
the State plan» to show the distribution of 
funds among eligible recipients. Therefore, 
this requirement cannot be deleted.
§ 104.222 Five-year State plan update.

Comment. Two commenters requested 
clarification regarding the yearly update of 
the five-year State plan. It was suggested 
that the five-year plan would stand as sub­
mitted with the annual program plan re­
flecting changes anticipated or projected 
which could affect the outcomes of the five- 
year plan.

Response. The five-year State plan will 
stand as it is submitted. The annual program 
plan will update any obsolete or inaccurate 
information in the five-year State plan relat­
ing to employment needs and goals for meet­
ing these needs. The annual program plan 
will also include a more detailed description 
of how the funds projected in the five-year 
State plan will be used and any changes in 
funding proposed, along with the reasons 
for those changes. No change is made in the 
regulation.
§ 104.261 Review of plans by full-time per­

sonnel to eliminate sex bias.
Comment. A few commenters suggested 

that the full-time personnel to eliminate sex 
bias certify that they have made comments 
and recommendations on the State plan in 
addition to certifying that they have been 
afforded an opportunity to review the plan.
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One commenter felt that it should be stated 
that the certification did not necessarily con­
stitute an endorsement of the plan. Another 
commenter stated that the full-time person­
nel will not be employed until October 1, 
1977, and therefore, cannot review the 1978 
plan.

Response. In accordance with section 109
(a) (3> (B), the certification in § 104.261(d) 
provides evidence to the Commissioner that 
the opportunity t>o review the plan was af­
forded the full-time personnel. This certifi­
cation does not preclude inclusion of any 
comments the full-time personnel wish to 
make. Indeed, one of the functions of per­
sonnel under § 104.75 is to make information 
readily available to the State board and the 
Commissioner. Comments on the State plan 
may be submitted with the certification or 
at any other convenient time. By certifying 
that an opportunity to review the plan was 
afforded, the full-time personnel are not 
necessarily endorsing the content of the 
plan. It is recognized that all States may not 
have the full-time personnel employed until 
October 1, 1977; nevertheless, it is the re­
sponsibility of the State to assure that the 
plan is in compliance with the Act. No 
change is made in the regulation.
§§ 104.261 and 104.262 Criteria for approval 

of plans.
Comment. A commenter asked if criteria 

will be developed to assist the Commissioner 
in determining that the State has set forth 
adequate procedures to carry out the gen­
eral application assurances and the provi­
sions of the plan.

Response. The requirements of §§ 104.182 
through 104.188 and §§ 104.221 through 104.- 
241 are detailed enough to provide adequate 
criteria on the basis of which the Commis­
sioner can determine whether the State is 
in compliance with the Act. No change is 
made in the regulation.
§ 104.262(f) Content of accountability 

report.
Comment. A commenter recommended 

that the accountability report include course 
enrollment by race and by sex. It was con­
tended that the report would be inadequate 
if it reports race and sex data without cross- 
tabulating them.

Response. To reduce duplication of report-, 
ing, the accountability report is not required 
to include program enrollment data by race 
or sex. These types of data will be supplied 
in the vocational education data system de­
veloped under section 161 of the Act. The 
data, therefore, are available to the State and 
may be included in the accountability report 
if desired. No change is made in the regula­
tion.
§ 104.271 Disapproval of plan.

Comment. A commenter requested clarifi­
cation of § 104.271(b) providing that the 
Commissioner will not disapprove a State 
plan solely on the basis of the distribution 
of State and local expenditures. The com­
menter asked which sections of the Act are 
covered by this provision.

Response. Since there is no legislative his­
tory to indicate otherwise, it is assumed that 
§ 104.271(b) applies to all State and local 
expenditures for vocational education. 
Therefore, no change is made in the regula­
tion.
h e a r i n g s before  t h e  c o m m is s io n e r  o n

AGENCY OR COUNCIL CHALLENGES TO THE
FIVE-YEAR STATE PLAN OR ANNUAL PROGRAM
PLAN

§ 104.281 Cost of appeal to the Commis­
sioner.

Comment. A commenter suggested that the 
cost of an appeal to the Commissioner should

be borne by the agency bringing the appeal, 
particularly the cost of travel of the agency’s 
representative.

Response. The cost principles governing 
the vocational education State-administered 
program are contained in Appendix B to 45 
CFR Parts 100-lOOd. In general, these prin­
ciples provide that a cost of the grant pro­
gram may be reimbursed with Federal funds 
if the cost is necessary and reasonable for 
the proper and efficient administration of 
the program, unless specifically provided 
otherwise by Federal law and regulation or 
State or local law.

With respect to the legal expenses incurred 
during a section 107 appeal between two 
State agencies to the Commissioner, item 16 
in Appendix B (45 CFR Parts lGQ-lOOd) is 
controlling. In accordance with this provi­
sion, if the legal services for the appeal are 
furnished by the State’s Attorney General or 
staff, the costs would be unallowable be­
cause these attorneys would be discharging 
their general responsibilities. If one of the 
State agencies, however, retains private 
counsel because of a conflict of interest sit­
uation arising due to the State Attorney 
General representing two State agencies in an 
adversarial capacity, the legal expenses are 
allowable as a bona fide State administrative 
expense.

The travel costs of the agency representa­
tive involved in the appeal proceeding are 
also allowable in accordance with the princi­
ples contained in item 28 of Appendix B (45 
CFR Parts 100-lOOd).

Since these principles are contained in the 
General Education Provisions Regulations, 
which are directly applicable to the Voca­
tional Education Act, no change is made in 
the regulation.
§ 104.283(a) Hearing officer.

Comment. A commenter suggested there 
should be more than one hearing officer on 
a panel to hear an appeal to the Commis­
sioner from agencies and council on State 
plans, as two or more hearing officers could 
share the responsibilities.

Response. Appeals on State plans should 
be heard promptly so that the plan may be­
come effective as soon as possible. Although 
experience has indicated that it is difficult 
to obtain the services of hearing officers at 
short notice because of their prior commit­
ments, it should be possible to obtain one 
experienced hearing officer in the prescribed 
time. However, if more than one hearing of­
ficer were to be used, three would be needed 
in order to avoid the possibility of a one-to- 
one tie vote. No change is made in the regu­
lation.
§ 104.286 Criteria for Commissioner’s deci­

sion on appeal.
Comment. A commenter suggested that 

the proposed regulations “completely miss 
the point” in not setting out objective cri­
teria so that interested parties will know in 
advance by what standards an appeal to the 
Commissioner will be judged, and so that 
the criteria can be uniformly applied to all 
States engaged in appeals to the Commis­
sioner.

Response. The Act (section 107 as to the 
five-year State plan, section 108 as to the 
annual program plan) does not require, or 
authorize, the Commissioner to set criteria 
for the Commissioner’s decision, The Act 
says that the Commissioner shall afford an 
opportunity for a hearing and “shall deter­
mine whether the State board’s decision is 
supported by substantial evidence, as shown 
in the State plan, and will best carry out the 
purposes of the Act.” Substantial evidence 
is a legal term which is used in relation to 
the standard for judging evidence in admin­
istrative hearings and on appeals to the

courts. The regulation (§ 104.286(c)) uses 
the legal term and gives it the meaning 
given by the Supreme Court in the case of 
Consolidated Edison Co. vs. National Labor 
Relations Board at “305 U.S. 197, 229 (1938) .** 
This definition of “substantial evidence” has 
been cited and followed in numerous admin­
istrative hearings and court cases since it 
was defined by the Supreme Court in the 
1938 opinion. The legislative history in rela­
tion to the hearing (House Report No. 94- 
1065; Senate Report No. 94—882, p. 76; Con­
ference Report No. 94-1701, p. 221) makes no 
reference to separate criteria.

Since it cannot be anticipated what part 
of the State plan may be the subject o f  the 
appeal, it would be very difficult, if not im­
possible, to set criteria, as recommended by 
the commenter, in relation to every possible 
appeal for the source of the evidence, the 
purposes of the Act, or for determining what 
the Commissioner believes will best carry 
out the puposes of the Act. No change is 
made in the regulation.
§ 104.287 Determinations on appeal.

Comment. The same commenter objected 
to the requirements in § 104.287(a) ( l ) - (4 )  
as being “a farce.”

Response. These requirements are based on 
language in section 107(a) (1) of the Act and 
repeated in § 104.287(a) (1). The Act and 
the regulation first require the hearing officer 
to determine whether the procedures of that 
section (section 107(a)(1)) have been fol­
lowed. Then § 104.287(a) (2) requires a find­
ing that the State board’s plan is legal. Para­
graph (a) (3) repeats the “substantial evi­
dence” rule of section 107(a)(1), and para­
graph (a) (4) repeats the standard that the 
hearing examiner determine that the State 
board’s decision (rather than the appealing 
agency’s recommendations) “best carry out 
the purposes of the Act.”

As to purposes, section 101 of the Act en­
titled "Declaration of Purpose” states the 
purpose of the Act, and the legislative history 
should also be reviewed to determine the pur­
poses of the Act. It is the opinion of the Com­
missioner that any attempt to restate the 
purposes of the Act as criteria for any appeal 
to the Commissioner would in effect be limit­
ing and would be substituting the Commis­
sioner’s view of the purposes for that ex­
pressed by the Congress. No change is made 
in the regulation.
§ 104.288(c) Commissioner’s decision on ap­

peal of the State plan.
Comment. A commenter suggested that if 

the Commissioner disapproves a State plan, 
the disapproval must be “based on a review of 
the entire plan.”

Response. The Commissioner (through the 
hearing officer) will review the recommenda­
tions about the State plan made by the 
appealing agency or council and the State 
board’s reasons for rejecting the recommen­
dations. Depending on the nature of the 
recommendations, this may not require a 
review of the entire State plan. The language 
in § 104.288(c) is based on language on page 
216 of the Conference Report which says 
that, if the Commissioner does not approve 
the part of the plan in contection, the Com­
missioner does not rewrite the plan, but dis­
approves of it “in its entirety” and returns 
it to the State board for revision. No change 
is made in the regulation.
§ 104.289 Appeal of the Commissioner’s 

action to the Court of Appeals.
Comment. With respect to the section 107 

(a) appeal, a commenter pointed out that 
§ 104.289 of the regulation states that a 
“State board, agency, or council” may appeal 
the final action of the Commissioner to the 
Court of Appeals, whereas section 107(a) of 
the Act states only that any “agency or State
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board” may appeal to the Court of Appeals.
Response. The regulation is amended to 

use the exact language of the Act. The right 
to appeal to the courts must depend on the 
language of the Act, not upon different lan­
guage in the regulation. The House Report 
(H. Rept. No. 94-1085, p. 36) states: “After 
the Commissioner makes this determination, 
any dissatisfied agency or State board (but 
not the State advisory council on vocational 
education or the State Manpower Services 
Council) may appeal the Commissioner’s de­
cision to the Federal circuit court of appeals.”

FISCAL RE QUIRE MEN TS

§ 104.301 Zero-based budgeting.
Comment. A commenter, after pointing 

out that zero-based budgeting forces pro­
grams to analyze periodically their goals and 
objectives, to evaluate results regularly, and 
to spotlight duplication of effort, recom­
mended that the regulation require zero- 
based budgeting by both Federal and State 
programs.

Response. In keeping with the general 
practice that the regulations do not regulate 
internal Federal matters, a statement that 
the Office of Education shall use zero-based 
budgeting is not set forth in the regulation. 
As to the States, a requirement in the regula­
tion that the States adopt zero-based fund­
ing would interfere unduly in the States’ 
own administrative matters. Therefore, no 
change is made in the regulation.

FEDERAL SHARE

§ 104.301(d) Matching in-kind.
Comment. A commenter asked whether 

the prohibition against using in-kind con­
tributions to meet the matching and main­
tenance of effort requirements applies to 
both State and local levels.

Response. Section 104.301 (d) provides that 
only actual expenditures of State and local 
funds shall be accepted as part of the 
State’s matching and maintenance of effort 
requirements. This means that the prohibi­
tion against the use of in-kind contribu­
tions applies to both State and local levels. 
No change is made in the regulation.
§ 104.302 Distribution of funds for men and 

women.
Comment. A commenter suggested that 

the distribution of Federal funds should 
be controlled so that the availability of 
funds to men and women is equal.

Response. The Commissioner is prohibited 
by section 421A(c) (2) (B) of the General 
Education Provisions Act from imposing a 
funding distribution method different from 
that specified in the law authorizing the 
appropriation. Since the Act contains no 
authority for -distributing funds equally 
among men and women, the Commissioner 
is not authorized to require it by regula­
tion. No change is made in the regulation.
§ 104.302(a) Matching requirements.

Comment. A commenter stated that the 
50 percent matching provision in § 104.302 
(a) is in error because some program sec­
tions allow 90 percent. /

Response. Section 104.302(a) contains the 
general statutory matching requirement in. 
section 111(a) that the Commissioner will 
pay «to each State an amount not to exceed 
50 percent of the cost of carrying out its 
annual program plan. The exceptions to this 
general requirement are enumerated in other 
regulatory sections. Since the fiscal regula­
tions are interdependent and must be read 
together, it is unnecessary to list all the ex­
ceptions to the general 50 percent require­
ment in one section of the regulation. No 
change is made in the regulation.

§ 104.303 Matching for national priority 
programs.

Comment. Many commenters recom­
mended that the 50 percent matching re­
quirements for programs for the handi­
capped and disadvantaged as set forth in 
§ 104.303 be reconsidered. These commenters 
have stated that it is inequitable for the 
State and local school districts to pay 50 per- 
^ n t of the cost of these programs when they 
are/  already supporting vocational educa­
tional education at such a high percentage. 
To expect State and local programs to ad­
here to these matching requirements when 
the proportion of Federal funding is so small 
is unrealistic.

Response. Section 110 of the Act provides 
that Federal funds shall be used to pay up 
to 50 percent of the excess of programs, serv­
ices and activities for handicapped and dis­
advantaged persons. Section 104.303 of the 
regulation is based directly on this statutory 
provision. Section 421A(c) (2) (B) of the 
General Education Provisions Act (the Cran­
ston Amendment) prohibits any funds to be 
apportioned, allocated, or otherwise distrib­
uted in any manner or by any method differ­
ent from that specified in the law. Accord­
ingly, no change is made in the regulation.
§ 104.303 (c) and § 104.314 Postsecondary 

and adult programs.
Comment. Several commenters have 

pointed out that the word “and” is omitted 
between paragraphs (1) and (2) of § 104.303 
(c) and between paragraphs (a) and (b) of 
§ 104.314 and recommend that it be added.

Response. This recommendation is ac­
cepted. The final regulation has added the 
word “and” between paragraphs (1) and (2) 
of subsection § 104.303 and between para­
graphs (a) and (b) of § 104.314. Accord­
ingly, in § 104.303(c) the Commissioner will 
pay an amount not to exceed 50 percent of 
the cost of both postsecondary and adult 
programs. In § 104.314, the State shall ex­
pend 15 percent of the section 102(a) allot­
ment for both postsecondary and adult 
programs.
§ 104.303 Mainstreaming requirements.

Comment. A commenter suggested a new 
paragraph (d) be added to § 104.303 to read 
"Each State shall use, to the maximum ex­
tent possible, the funds required to be used 
for the purposes specified in subsections (a) 
and (b) to assist individuals described in 
those subsections to participate in regular 
vocational education programs.”

Response. The mainstreaming requirement 
for handicapped persons is contained in 
§ 104.312. The mainstreaming requirement 
for disadvantaged persons and persons of 
limited English-speaking ability is set forth 
in § 104.313(b). Since the inclusion of these 
provisions into § 104.303 wouM result in a 
duplication, no change is madp in the regu­
lation.
§ 104.305(a) (3) Administrative costs.

Comment. A commenter requested the de­
letion of the phrase “excluding State admin­
istration and ancillary services” in subpara­
graph (3) of § 104.305(a). The commenter 
pointed out that the Act has no such limita­
tion.

Response. The comment has been accepted. 
Section 140(b)(1) of the Act provides that 
the State shall use Federal funds allocated 
for the Special Programs for the Disadvan­
taged to pay the full cost of vocational edu­
cation for disadvantaged persons. Since State 
administration and ancillary services may be 
characterized as part of the full cost of the 
programs, expenditures for the administra­
tion of the program and ancillary services

directly related to the program may be at­
tributed to the section 102(b) allotment.

M INIMUM PERCENTAGES

§ 104.312 Minimum percentage for the 
handicapped.

Comment. A commenter suggested that 
because Part B of the Education of the 
Handicapped Act, as amended by the Edu­
cation for All Handicapped Children Act of 
1975, Pub. L. 94-142, mandates that each in­
dividual handicapped person be served in 
the “ least restrictive environment,” the regu­
lation should require the States to use sec­
tion 110(a) funds to the maximum extent 
possible to assist handicapped persons to 
participate in vocational education programs 
provided in the “least restrictive environ­
ment.”

Response. Section 612(5) of Pub. L. 94-142 
requires the State to establish procedures to 
assure that special classes or other removal 
of handicapped children from the regular 
educational environment occurs only when 
the nature or severity of the handicap is 
such that education in regular classes with 
the use of supplementary aids and services 
cannot be achieved satisfactorily. Since 
funds used for the purposes of section 110 
(a) of the Vocational Education Act must be 
consistent with the State plan submitted 
pursuant to section 613(a) of the Education 
for All Handicapped Children Act, the statu­
tory requirement on least restrictive envi­
ronments is binding on section 110(a) of 
the Vocational Education Act. Furthermore, 
§ 104.182(f) of this regulation requires the 
vocational education programs for handi­
capped children to be planned and coor­
dinated in conformity with and as a part of 
the child’s individualized education program 
as required by the handicapped legislation. 
Therefore, no- change is made in the regula­
tion.
§ 104.313 Minimum percentage for the dis­

advantaged.
Comment. Many commenters expressed 

concern over the inconsistency in § 104.313 
(a) and the overview of the regulations in 
the Notice of Proposer^ Rulemaking. Section 
104.313(a) provides that the State shall ex­
pend “at least” 20 percent of the section 
102(a) allotment for the disadvantaged. The 
overview of the regulations at 42 FR 18542 
states “up to 20 percent.”

Response. The statement contained in the 
overview concerning the minimum percent­
age for the disadvantaged is incorrect. The 
text should read “at least 20 percent to pay 
up to 50 percent of the costs of programs for 
the disadvantaged * * *” Since the language 
in § 104.313(a) is correct, no change is made 
in the regulation.
§ 104.313 Minimum percentage for the dis­

advantaged.
Comment. A commenter expressed a view 

that the proposed rules, which allow the 
local educational agencies to charge the cost 
of vocational education programs for the 
disadvantaged, would result in supplanting 
of funds. According to this commenter, a 
strong possibility exists whereby the schools 
in economically disadvantaged areas will take 
students who succeed in regular programs, 
identify them as disadvantaged, and charge 
the set-aside for complete teacher salaries. 
In order to avoid supplanting, the com­
menter suggested that an individualized 
plan for each disadvantaged student be de­
veloped which would indicate that supple­
mental assistance is essential to enable that 
student to succeed in the regular program.

Response. The term “disadvantaged” is de­
fined in Appendix A. In accord with this 
definition, a disadvantaged person must re-
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quire special services and assistance in order 
to succeed in vocational education programs. 
Students wlio can succeed in the regular vo­
cational education program are not eligible 
for funding under the minimum percentage 
for the disadvantaged.

Furthermore, the dollar for dollar match­
ing provision required by section lio (b ) of 
the Act for programs for the disadvantaged 
would seem to preclude any possibility of 
supplanting of funds. The statutory “no- 
supplant” provision in § 106(a) (6) is de­
signed to assure that the aggregate of State 
and local funds available for a specific pur­
pose, such as the disadvantaged set-aside, is 
not reduced because of the receipt of Federal 
funds under the Act. Therefore, as long as 
the combined State and local funds match 
the Federal funds earmarked for the pur­
poses of section llO (b -)it  is unlikely that 
a violation of the “no-supplant” requirement 
would occur.

The suggestion for requiring an individu­
alized plan for the disadvantaged, as re­
quired for the handicapped, may be found 
desirable by some States but it is not man­
dated by the Act. Since this procedure is not 
required by the Act, it is not appropriate 
to be included in the regulation. Thus, no 
change is made in the regulation.
§ 104.313(b) Minimum percentage for the 

disadvantaged.
Comment. A commenter stated that be­

cause of the history of minorities and the 
disadvantaged in vocational education, it is 
critical for the regulation governing the na­
tional priority program for the disadvan­
taged to offer disadvantaged students a gen­
uine opportunity and not the traditional 
“dumping ground.” In order to accomplish 
this objective, the commenter suggested in­
corporating into the regulation reporting re­
quirements on criteria for selecting students, 
the kinds o f programs available, needs assess­
ments, evaluation tools, and enrollment 
data.

Response. The suggestions offered by this 
commenter are already an integral part of 
the regulation. The criteria are set forth 
in Appendix A; the regulations contained 
in §§ 104.183 through 104.188 govern the 
various requirements pertaining to kinds of 
programs, needs assessments, and enroll­
ment data; and S§ 104.401 through 104.405 
set forth the program evaluation require­
ments. Since the commenter’s recommenda­
tion is incorporated into the regulation, 
no change is made.

MAINTENANCE OF EFFORT

§ 104.323 Reductions in expenditures.
Comment. A commenter questioned the 

basis in §§ 104.323 and 104.324 for permit­
ting reductions in expenditures for voca­
tional education. The commenter contends 
that any reduction would be a violation of 
section 111(b) of the Act.

Response. The term "fiscal effort” as used 
in section 111(b) is not defined in the Act 
or in the legislative history. For the purpose 
of this regulation, therefore, the term re­
lates to tax effort and takes into account 
the relationship between tax rate and tax 
base. If the tax base declines but the tax 
rate remains constant, fiscal effort is con­
sidered to be maintained even though the 
tax yield declines proportionately. If, on 
the other hand, section 111(b) was written 
in terms of absolute spending levels, rather 
than fiscal effort, then the regulation would 
not permit any flexibility or deviation from 
the base year.

Since in the Act the funding requirement 
is stated in terms of maintenance of fiscal 
effort, a tolerance of five percent or less, 
as set forth in § 104.323, can be Justified on 
the grounds that the State’s effort can be

RULES AND REGULATIONS

said to be sustained although there was a 
minor decrease in actual spending levels. 
An allowance of any more than five percent 
would risk transgressing statutory intent.

Similarly the unusual circumstance rule 
in § 104.324 is justified because an event 
which is out of the control of the State does 
not reflect a diminished fiscal effort. An 
event warranting such an exception must be 
unusual in the sense that the grantee clearly 
could not have anticipated it or compen­
sated for it.

Accordingly, no change is made in the 
regulation.

St at e  E v a l u a t io n  

§ 104.402 Evaluation requirements.
Comment. Several commenters were con­

cerned by what they perceived as the exces­
sive burden of performing all of the kinds of 
evaluation listed in § 104.402 (a), (b), and 
(c>. Some recommended that subsections 
(a) and (b) be deleted for that reason. Other 
commenters wanted additional criteria such 
as “ job mobility” and “student satisfaction.” 
Several urged that the States be allowed to 
choose whether or not to use the suggested 
criteria. Most of these commenters wanted 
the State board to be free to determine and 
use the criteria for program and project 
evaluation which it considers to be most ap­
propriate.

Response. It should be noted that while 
the Act requires evaluation during the five- 
year period of the effectiveness of each pro­
gram or project, the numbered examples in 
paragraphs (a), (b), and (c) are only sug­
gestive and the lists are not exhaustive. 
Therefore, with respect to § 104.402, the 
States already have the freedom of action 
described and desired by these commenters. 
The extent of the burden of evaluation will be 
determined largely by the State board. No 
change is made in the regulation.
$ 164.402 Use of sampling for evaluation.

Comment. Several commenters urged that 
the States be allowed to use sampling tech­
niques in evaluating the effectiveness of their 
programs and projects o f  vocational educa­
tion.

Response. The regulation does not pre­
clude use of reasonable sampling procedures 
for the purposes of § 104.402. Therefore, the 
regulation has not been modified.
§ 104.402 Evaluation o f State and local pro­

grams.
Comment. A commenter objected to the 

required inclusion of State- and locally-sup­
ported programs and projects in the evalua­
tion, on the grounds that the Act does not 
contain this requirement.

Response. Paragraph (c) of § 104.301 states 
that “ * * * every program or activity sup­
ported in whole or in part by State or local 
funds which are used to match Federal 
funds must meet the same conditions and 
requirements as those supported by Federal 
funds.” Therefore, State and locally sup­
ported programs and projects cannot be ex­
empted from the requirement. Thus, no 
change is made in the regulation.
§ 104.402 Employer satisfaction.

Comment. One commenter urged that the 
regulation permit and encourage the States 
to seeure data on employer satisfaction and 
student performance by any means consid­
ered appropriate by the State, including sur­
veys conducted by local educational agencies.

Response. Except for the data on program 
completers and leavers required by § 104.404, 
the States may perform the evaluations re­
quired by § 104.402 by any appropriate pro­
cedures. Therefore, the regulation has not 
been amended in this regard.
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§ 104.402 Financial and legislative limita­

tions.
Comment. One commenter urged the in­

clusion of evaluative criteria related to the 
financial limitations and other limitations 
set by the State’s legislature.

Response. Since the lists of numbered cri­
teria in § 104.402 (a), (b ), (c), and (d) are 
only suggestive and not exhaustive, the 
States are already free to use additional cri­
teria in their evaluation of program and proj­
ect effectiveness. No change is made in the 
regulation.
§ 104.402 Qualitative versus quantitative.

Comment. A commenter finds confusing 
the requirement that program effectiveness 
and other essentially qualitative factors 
should be evaluated in quantitative terms. 
The recommendation is that the regulation 
be amended to read “ * * * evaluate in quan­
titative and/or qualitative terms as appro­
priate * *

Response. The intent of the regulation is 
that the report of the evaluations be ex­
pressed in objective terms that facilitate 
Verification and make possible the aggrega­
tion of data within a State and across States, 
rather than in subjective, impressionistic 
terms. For example, instead of describing 
services to women students in qualitative 
terms of “excellent”  and "cooperative” atti­
tudes and efforts of the staff, the regulation 
means to encourage reporting the facts as the 
number of women who enrolled in and com­
pleted each course traditionally reserved for 
men, the comparative numbers of men and 
women in the courses, and the number of 
each sex who found (or were placed in) em­
ployment in the field of training. The same 
kind of objective reporting would apply to all 
programs and projects supported under the 
Act. The. recommended change is therefore 
not accepted because it would seem to en­
courage less objective and less useful kinds of 
reporting. No change is made in the regula­
tion.
i 104.402 Services to special populations.

Comment. A commenter foiind § 104.402
(d) “particularly inept and confusing” and 
recommended that services to women, mem­
bers of minority groups, handicapped per­
sons, and disadvantaged persons be meas­
ured by the same criteria used for measuring 
services to other students.

Response. The criticism is well taken. The 
intent of the regulation was that service to 
the named “special populations”  should be 
measured by the same criteria as are used 
with all other students, and that in addition 
the State’s evaluation would report on any 
other services provided for those special 
groups. The proposed regulatory language is 
not clear, and § 104.402(d) has been amended 
to read “The results of additional services as 
measured by the suggested criteria under 
paragraphs (a), (b), and (c> of this section, 
that the State provides under the Act to 
these special populations: ”

Comment. A commenter recommended 
that paragraph (d) of § 104.402 be amended 
to mandate evaluation of the effectiveness of 
services to the special populations named 
there instead of making that part of the 
evaluation optional.

Response. The recommendation is accepted 
because the law not only requires evaluation 
of the, effectiveness of all programs, projects 
and activities assisted under the Act, but 
also gives particular emphasis to those spe­
cial populations. As amended, paragraph (d) 
becomes mandatory. In keeping with this 
rationale, a fifth special population cate­
gory “persons of limited English-speaking 
ability” is added to paragraph (d).
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§ 104.402 Services to the handicapped—
Comment. A commenter recommended 

that for each handicapped student, the State 
be required to include in its evaluation in­
formation about the instructional environ­
ment of the student, identification of the 
handicapping condition, and the specific oc­
cupational program in which the student is 
enrolled.

Response. The'act provides no basis for 
requiring these data, and there is provision 
in other legislation, e.g., the Education of the 
Handicapped Act, as amended by the Edu­
cation for all Handicapped Children Act of 
1975, for reporting on services to handi­
capped students. Therefore, no change is 
made in the regulation.
§104.402 Fluctuations of the economy.

Comment. A commenter wanted the State’s 
evaluation of the extent of placement of vo­
cational education students in jobs to take 
into account changing economic conditions 
which affect the job market.

Response. Although the intent of such an 
amendment is meritorious, the recommenda­
tion is not accepted, because it would in­
crease without statutory justification the 
already heavy burden borne by the State 
boards. The State board is, of course, free to 
take changing economic conditions into con­
sideration in making the evaluation if it 
chooses to do so. No change is made in the 
regulation.
§ 104.404 Follow-up of all students.

Comment. One commenter interpreted 
§ 104.404 to mean that follow-up data should 
be secured for only those “completers” and 
“ leavers” who find employment, and urged 
that the follow-up survey both those em­
ployed and those unemployed.

Response. No modification of the regula­
tion is required, since § 104.404(b) (1) will 
show whether or not the completer or the 
leaver found employment and whether the 
employment was or was not related to the 
vocational training.
§ 104.404 Definition of program leaver.

Comment. Two commenters recommended 
deletion of § 104.404(c) (2) ( ii) , “all other 
leavers,” on the grounds that the inclusion 
of that part of the definition would require 
follow-up of students, for example, who en­
roll in a single vocational education course 
and leave two weeks later. This would im­
pose an unreasonable burden if such a 
leaver must be included in the follow-up 
survey.

Response. The Commissioner is aware of 
the problem posed by students whose en- 

• rollment is of such limited duration that 
they should not be counted in any survey 
of program leavers. However, instead of set­
ting by regulation a maximum duration of 
enrollments that are not to be counted, the 
Commissioner prefers that such guidance be 
furnished as part of the instruction for 
submission of required reports and data. No 
change is made in the regulation.

Comment. A commenter recommended 
changing the definition of “program leaver” 
to say that the leaver has nevertheless “ac­
quired sufficient entry-level job skills to work 
in the field for which he or she was trained.” 

Response. It is the view of the Commis­
sioner that the recommended change would 
eliminate from consideration in the evalua­
tion and reporting those persons who do not 
acquire entry-level job skills either because 
they have not learned satisfactorily or have 
not been taught satisfactorily. It is believed 
that failure to include these persons in the 
report would violate the intent of the Con­
gress. Therefore, no change is made in the 
regulation.

Comment. A commenter suggested that the 
definition of “program leaver” should be 
made parallel to the definition of “program 
completer” by adding in § 104.404(c) (2) that 
program leaver means a student who has 
been enrolled in and has attended a program 
of vocational education “which purports to 
teach entry level Job skills.”

Response. This suggestion has been ac­
cepted. It was intended that the definitions 
of “program completer” and “program leaver” 
be parallel. It was also intended to include 
the phrase “which purports to teach entry 
level job skills” in both definitions. The regu­
lation has been amended accordingly.
§ 104.404 Instructions "by National Center for 

Education Statistics.
Comment. Two commenters asked whether 

the NCES instructions and standards referred 
to in § 104.404(d). are mandatory or whether 
the State may choose to use a different re­
porting system.

Response. Use of the NCES instructions 
and standards is mandatory. The Act (sec. 
161(a) (3) (B )) emphasizes and mandates re­
porting on program “ completers” and “ leav­
ers.” Without a uniform data reporting sys­
tem it would not be possible to aggregate and 
report the data across States (i.e., nation- 

vwide). No change is made in the regulation.
§ 104.404 Exclusion of homemaking job 

skills.
Comment. Two commenters wanted the 

reference in § 104.404(a) to “entry-level job 
skills” to be expanded thus: "which purports 
to teach entry-level job skills, not to include 
the occupation of homemaking,” on the 
grounds that it is unreasonable to try to 
evaluate the adequacy of training for home­
making.

Response. “Entry-level job skills” is inter­
preted as referring solely to paid employment, 
which eliminates from consideration home­
making by either spouse or parent. Home­
making by a paid housekeeper, nursemaid, 
or other such paid employee would be treated 
in the same way as any other gainful em­
ployment. No change is made in the regu­
lation.
§ 104.404 Scrutiny of teaching materials.

Comment. A commenter urged the Office of 
Education to improve the effectiveness of 
program evaluation by examining vocational 
education courses and teaching materials to 
determine their “pertinency” and “currency,” 
especially for the future needs of the nation.

Response. It is the view of the Commis­
sioner that the effect of the recommendation 
would be to involve the Federal government 
in matters which are the prerogative of the 
States and local schools. No basis was found 
in the Act to support the recommendation. 
Therefore, no changers made in the regu­
lation.

SUBPART 2----BASIC GRANTS

§ 104.502(b) Distribution of basic grant 
funds.

Comment. Many commenters objected to 
the mandatory reservation of funds under 
the basic grants in § 104.502(b) for special 
programs and placement services tailored to 
meet the need of the special populations de­
scribed in § 104.621. Some of these com­
menters were concerned that if funds are 
reserved for displaced homemakers and other 
special groups, the remaining funds may be 
insufficient for vocational education pro­
grams described in § 104.511. Other com­
menters suggested that funding for programs 
for these special populations be attributed 
to another section of the law.

Response. Section 107(b) (4) (B) of the Act 
requires that the State set forth in its five-

year plan a program to assess and meet the 
needs of persons described in section 120(b) 
( 1 ) (2). This program will provide for special 
courses for these persons in learning how to 
seek employment and placement services for 
the graduates. Therefore, even though the 
Act attempted to consolidate numerous pro­
grams under section 120 to provide greater 
flexibility and discretion to the State, fund­
ing for programs for displaced homemakers 
as well as for full-time personnel to perform 
the functions in § 104.75 is mandatory. Fund­
ing for the balance of activities listed in sec­
tion 120 is permissive. Neither the Act nor 
the regulation, however, requires a minimum 
funding level for programs for these special 
populations. The State must earmark an 
amount of funds it considers adequate to 
support the courses and services which are 
described in its five-year plan to meet the 
needs of these special populations. Accord­
ingly, no change is made in the regulation.
§ 104.502(c) Support for guidance under the 

basic grant.
Comment. A commenter recommended that 

guidance and counseling be added to the list 
of purposes for which funds under section 
120 of the Act may be used. The rationale 
for the comment is that guidance and coun­
seling services are essential to the successful 
placement of individuals in careers.

Response. The Commissioner agrees that 
guidance and counseling are essential for the 
successful placement of individuals. However, 
the Act provides funding for this activity in 
subpart 3—Program Improvement and Sup­
port Services. Section 134 requires the State 
to expend at least 20 percent of the subpart 
3 allotment for guidance and counseling serv­
ices. Thus, no change is made in the regula­
tion.
§ 104.502(c) Consolidation of programs.

Comment. A few commenters perceived the 
consolidation of the expansive list of pro­
grams, services, and activities in § 104.502(c) 
as a “danger point” because if States can de­
termine their own priorities for funding, low 
priority may be given to support services for 
women. These commenters suggested that 
with respect to programs which may contrib­
ute to eliminating sex stereotyping, the regu­
lation should mandate funding.

Response. One of the major purposes of 
this new Act is the consolidation of numer­
ous programs and activities into a single basic 
grant. This consolidation allows the State to 
determine its own priorities for funding. Con­
sequently, there is no legal justification to 
undo by regulation what Congress specifi­
cally directed by statute. Thus, no change is 
made in the regulation.
§ 1-04.511 (b) Initial equipment.

Comment. Many commenters expressed 
some confusion with respect to the inclusion 
of “instructional equipment” and the exclu­
sion of “initial equipment” in the definition 
of vocational education programs in § 104.- 
511(b). Part of the confusion seems to stem 
from the fact that the definition of “school 
facilities” in section 195 includes “ initial 
equipment.” Some of these commenters re­
quested that the regulation clearly distin­
guish these terms.

Response. The language contained in 
§ 104.511(b) is based directly on the statu­
tory definition of vocational education in 
section 195. This definition provides in part 
that the “term ‘vocational education’ does 
not mean the construction, acquisition or 
initial equipment of buildings.” "Initial 
equipment” includes building fixtures, utili­
ties and furnishings or simply the materials 
which must be placed in a. facility to accom­
modate the type of instruction or other voca-
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tional education purpose for which the facil­
ity is designed. Although the definition of 
“vocational education” does not allow for the 
purchase of initial equipment, States may 
use funds under the authority of section 120
(b )  (1)(E) (construction of area vocational 
education school facilities) for initial equip­
ment. It should also be noted that the defi­
nition of vocational education allows for the 
acquisition of instructional equipment. No 
change is made in the regulation.
§ 104.512(b) (3) Apprenticeship related in­

structional programs.
Comment. A commenter expressed the 

view that, since apprenticeship-related in­
structional programs are directly tied to the 
process of job placement, more than a sim­
ple reference to them in § 104.512 should be 
given. This commenter suggested that a more 
detailed regulation governing the operation 
of these programs be adopted.

Response. The comment is accepted. In 
view of the importance of related instruc­
tion to apprentices who are employed to 
learn trade skills, a new regulation, § 104.515, 
has been added. The language of this pro­
vision is adopted from the regulation pro­
mulgated in 1975 by the Commissioner at 40 
PR 57760 (December 11, 1975) on this same 
subject matter. This regulation requires the 
State to include certain assurances in the 
five-year plan if apprenticeship-related in­
structional programs are offered.

These assurances will (1) insure that the 
vocational training is supplemental to on- 
the-job training experience of the appren­
tice; (?) set minimum age standards; (3) 
require an apprentice training agreement;
(4) outline the required characteristics of 
the skilled trade; (5) specify the classifica­
tions of registered and non-registered ap­
prentices; and (6) require conformity with 
Department of Labor regulations on appren­
ticeship programs.
§104.513 Student organisations.

Comment. A great many commenters sub­
mitted their views both in writing to the 
Regulations Task Force and at the public 
meetings on the subject of vocational edu­
cation student organizations. Although the 
vast majority of these commenters expressed 
their satisfaction with the inclusion of a 
regulation authorizing the expenditure of 
funds for activities of vocational education 
youth organizations which are an integral 
part of the vocational education programs, 
many commenters objected to certain aspects 
of the regulation.

Many commenters objected to paragraph
(c) which lists six activities which cannot 
be considered an integral part of vocational 
instruction. Some believe that it is entirely 
unnecessary to regulate on nonreimbursable 
activities because it is generally assumed 
that if an activity is not explicitly set forth, 
it cannot be funded.

A number of commenters expressed disap­
proval with some of the items listed as non­
reimbursable in paragraph (c). Some com­
menters felt strongly that attendance at con­
ventions, student organization newsletters, 
and recognition of outstanding performance 
are all vital elements of the student organi­
zation instructional and leadership program. 
Since these activities are designed to prepare 
youth to become responsible members of 
society, these items should be moved into 
reimbursable activities in paragraph (b). 
Many members of student organizations 
either testified at the public meetings or 
wrote letters explaining that the elements 
in paragraph (c) represented an important 
educational function and should be sup­
ported financially. One individual testified 
that students value their awards more than 
anything.
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The one item in paragraph (c) which re­
ceived the most comment was the prohibi­
tion against using funds for lodging, feed­
ing, conveying, or furnishing transportation 
to conventions or other forms of assemblage. 
Some commenters pointed out that national 
and State conventions, culminating the ex­
perience of conferences held locally and re­
gionally, provide an excellent educational 
forum for an exchange of ideas and are an 
integral part of the instruction. Limiting 
funds for this purpose will have a negative 
impact on the future of vocational educa­
tion.

A few commenters objected to the use of 
the term “assemblage” in paragraph (c )(1 ). 
They felt this term would preclude the 
furnishing of transportation to any activity 
in which groups of students come together, 
including field or laboratory work incidental 
to the vocational training. Others argued 
that funds should be available for furnishing 
transportation to skill competitions which 
are directly related to the instructional pro­
gram. Some commenters expressed the view 
that allowing funds to be used for trans­
portation of students for student organiza­
tion activities may lead to abuse in the use 
of funds.

A few commenters stated that the regula­
tions may be fostering a discriminatory pol­
icy if the lodging and travel of statewide 
coordinators are reimbursable, but student 
costs are not. Others generally questioned 
whether funds may be used to pay the sal­
aries of statewide coordinators.

One commenter suggested that if Federal 
funds are to be used to support the cost of 
instructional supplies and materials for stu­
dent organizations, then a requirement 
should be imposed to insure that such mate­
rials are free of sex stereotyping. Another 
commenter recommended that States be re­
quired to match dollar for dollar Federal 
funds used for student organizations.

Many commenters recommended that the 
regulations be amended to insure explicitly 
that any activity of an organization funded 
with Federal dollars be available to all stu­
dents in the instructional program without 
regard to membership in the student organi­
zation. In this connection, Congressmen Per­
kins and Quie in the House Committee on 
Education and Labor stated in a letter to the 
Commissioner, “We do not believe that any 
activity can be supported with Federal funds 
unless all of the students in the instruc­
tional program are eligible to participate 
without regard to membership in any stu­
dent organization. Otherwise, we feel that 
the Federal government would be in the 
untenable position of excluding students 
from the benefits o f a Federally-funded pro­
gram solely because they do not choose to 
Join a private organization.”

A few commenters strongly objected to the 
use of Federal funds to support any activity 
of a student organization. They stated that 
there is no authority in the law or legislative 
history to support the regulation. In their 
view, Congress considered and rejected pro­
posals which would have expressly permitted 
support for such activities.

Still others who expressed strong support 
for student organizations urged that the 
Office of Education not control by regulation 
that which was not deemed necessary to im­
pose by legislation. They argue that the in­
tent of Congress was to leave student organi­
zations out of the law because, “The student 
organizations are doing fine. It may be doing 
them a disservice to put them in the Federal 
law, thus making them part of the system, 
subject to its structure. Any legislative sup­
port is best left to the individual States.”

Response. The Office of Education recog­
nizes the educational programs and philoso-
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phies embraced by vocational education stu­
dent organizations as being an integral part 
of the vocational education system of train­
ing. The efforts of these student organiza­
tions to improve the quality and relevance 
of instruction, to develop student leadership 
and to enhance citizenship responsibilities 
have equipped and will continue to equip 
vocational education students with the tools 
necessary to enter the labor market and to 
assume successful roles in society. To this 
end, § 104.513 of the regulations allows that 
Federal, State, and local funds available un­
der the five-year State plan (subject to the 
overall matching requirements) may be used 
to give support to the activities of vocational 
education student organizations which are 
directly related to the vocational education 
instructional programs under the approved 
five-year State plan. It should be made clear 
at the outset that, since the activities of 
student organizations are not explicitly au­
thorized in the Act, the activities can only 
benefit from the vocational education pro­
gram to the degree to which the activity is 
directly integrated into the regular instruc­
tional program.

It has been apparent to the Office of Edu­
cation that this national policy an student 
organizations has been interpreted differently 
by the States. Some States have construed 
the policy in earlier regulations broadly to 
reimburse all student organization activities. 
Other States have adopted a very limited 
view of specific activities which are reim­
bursable. As a result o f this demonstrated 
ambiguity, the Commissioner has decided to 
provide the States with uniform guidance on 
reimbursable activities of student organiza­
tions. This guidance was set forth in pro­
posed form in § 104.513 of the Notice of Pro­
posed Rulemaking.

The language of the final regulation closely 
resembles the proposed regulation with 
minor amendments to reflect some of the 
more compelling comments submitted. In the 
first place, paragraph (b) continues to list 
supportable activities, and paragraph (c) 
lists non-supportable activities. These para­
graphs are not Intended to be exhaustive 
lists, but merely a framework the State 
should use in distinguishing between reim­
bursable and non-reimbursable activities. 
Despite the comments to the contrary, the 
Commissioner believes it is essential to list 
non-reimbursable activities in order to avoid 
misinterpretation.

The specific items listed in paragraph (b) 
are extrapolated in large part from the 
statutory definition of vocational education. 
(All of the student organizations, of course, 
are subject to the Title IX provisions on 
sex discrimination and the section 107(b)
(4) (A) requirement to eliminate sex stereo­
typing. Instructional materials used by the 
student organizations are subject to the same 
requirements, which are not repeated in the 
regulation.) Support is not limited, how­
ever, to training, field work, and acquisition 
of instructional supplies. Instruction 
oriented activities such as special demonstra­
tion projects, lectures and exhibits initiated 
by vocational education personnel may also 
be supported. Salaries of State-wide coordi­
nators responsible for the aforementioned 
activities are also reimbursable as an ad­
ministrative cost. Vocational counseling in 
connection with vocational training for the 
purpose of facilitating occupational choices 
may be supported with funds available under 
section 130, not section 120.

The text of paragraph (b) has been 
amended under subparagraph (2). The final 
clause “cost of travel thereto” has been de­
leted because, as some commenters indi­
cated, the generally-accepted prohibition 
against use of Federal funds for transporta­
tion to conventions' could too easily be cir-
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cumvented by permitting vise of Federal 
funds for any type of travel of students. This 
does not mean that funds cannot be used 
for travel which is part of the instructional 
program. Funds may be expended on an 
activity such as travel of class members when 
such travel is neoessary to carry out an 
otherwise allowable activity such as field 
work.

Although paragraph (c) lists six items 
which cannot be funded due to their non- 
instructional nature, the language in (c) (1) 
received the most criticism. This subpara­
graph provides that “an integral part of vo­
cational instruction” does not include lodg­
ing, feeding, conveying, or furnishing trans­
portation to conventions or other forms of 
assemblage. This language, which is taken 
directly from 31 U.S.C. 551, controls the ex­
penditure of Federal funds and all State and 
local funds set forth tinder the plan. The 
word “ assemblage” in this subparagraph, 
however, was not intended to include field 
work and laboratory work, but rather social, 
athletic, or recreational events. Accordingly, 
the word “social” has been inserted before 
the word “assemblage.”

Finally, paragraph (a) lists the general 
conditions for funding vocational education 
student organizations described in the ap­
proved five-year State plan. In addition to 
the activity being an integral part of the in­
struction and supervised by vocational edu­
cation personnel, another condition is made 
explicit in light of the comments received. 
The activity must be available to all students 
in the instructional program without re­
gard to membership in any student organiza­
tion. Students cannot be excluded from the 
benefits of a program receiving Federal funds 
because they do not choose to join the 
student organization.
§ 104.514 Vocational instruction under con­

tract.
Comment. Many commenters expressed 

confusion with respect to the scope of § 104.- 
514. Some questioned whether private voca­
tional training institutions include both 
private-for-profit and private nonprofit insti­
tutions. Others requested clarification on any 
special requirements pertaining to arrange­
ments with private post-secondary vocational 
training institutions.

Response. Part of the confusion on the 
issue of private vocational training institu­
tions was due to the omission of the con­
tracting authority for private vocational 
training institutions in the Act. The Tech­
nical Amendments, however, restore this 
contracting authority. Accordingly, the regu­
lation has been amended to reflect this re­
vision to the Act. A new paragraph (c) has 
been added to § 104.514 permitting the State 
or LEA to make arrangements with private 
vocational training institutions provided 
that the institution (1) can make a signifi­
cant contribution to attaining the objectives 
of the plan and can provide substantially 
equivalent training at a lesser cost, or (2) 
can provide equipment or services not avail­
able in public institutions.

In addition, paragraph (a) of § 104.514 has 
been amended to clarify the fact that con­
tracts with private vocational training insti­
tutions include both for profit and nonprofit 
institutions.
§ 104.514 Discrimination in private educa­

tion institutions.
Comment. A commenter suggested that no 

Federal funds should be shared with private 
educational institutions without an active 
effort to make certain that they do not dis­
criminate.

Response. Title VI of the Civil Rights Act, 
which prohibits discrimination on the basis

of race, Title IX of the Education Amend­
ments of 1972, which prohibits sex discrimi­
nation, and section 504 of the Rehabilita­
tion Act of 1973 which prohibits discrimina­
tion on the basis of the handicapped, are 
applicable to all institutions receiving Fed­
eral funds, whether public or private. The 
State educational agency has the responsi­
bility for assuring that these civil rights pro­
visions are being carried out. Since these 
non-discriminatory provisions are already 
binding on private educational institutions, 
no change is made in the regulation.
§ 104.521 Work study—discrimination.

Comment. Several commenters pointed out 
that some of the most overt discrimination 
against students takes place in the employ­
ment they obtain through their schools. 
School officials often acquiesce to requests 
from employers which discriminate on the 
basis of sex in placement, responsibility, 
salary, and advancement, and the practice 
has continued unabated since the implemen­
tation of Title IX. These commenters also 
believe that it would be contrary to the pur­
pose of the Act to prohibit sex discrimi­
nation in vocational training but to permit 
it to occur in employment. They suggest that 
the regulation should require that no student 
be recommended for, placed in, or receive 
benefits under a job which discriminates on 
the basis of sex and race. Employers seeking 
to employ students under work study pro­
grams or cooperative vocational education 
programs should be required to sign assur­
ances that they will not discriminate on the 
basis of sex or race in hiring, placing, or 
paying students.

Under all employment programs," school 
officials should be required to reject sex- 
specific employment requests and to make an 
affirmative effort to inform employers that 
the school is prohibited by law from main­
taining cooperative arrangements with any 
employer which discriminates. Furthermore, 
these commenters contend that officials 
should bear some responsibility for monitor­
ing employers’ compliance. This could be ac­
complished by maintaining a simple data 
file indicating the company by which each 
student is employed; the race and sex of the 
student and the level in the vocational edu­
cation program which she or he had com­
pleted when employed; a summary of the 
student’s previous work experience, and a 
job description and the starting salary at 
Which the student was employed. Where a 
school finds indications of discrimination in 
the employment of its students, it should be 
required to conduct a full investigation and 
withdraw the cooperation of its job referral 
offices if businesses are engaging in discrimi­
natory hiring practices which they refuse to 
make an affirmative effort to correct.

Response. The Commissioner concurs with 
the concern expressed in this comment that 
overt discrimination against students fre­
quently occurs in the employment the stu­
dents obtain through their schools. Such 
discrimination "practices are in direct vio­
lation of Title IX of the Education Amend­
ments of 1972 which prohibits sex discrimi­
nation under any education program or ac­
tivity receiving Federal financial assistance. 
This requirement, which is referenced in 45 
CFR 100b.262 of GEPR, is binding on the 
work study program, apprenticeship pro­
gram, and the cooperative education program 
where the issue of sex discrimination In stu­
dent employment is most significant. Since 
the prohibition against sex discrimination 
is already in the GEPR, it is unnecessary to 
repeat the provision in the separate program 
regulations.

A change has been made, however, in 
§ 104.75(e) of the regulation. Since the func­

tions of the full-time personnel include the 
review of all vocational education programs 
in the State for sex bias, an explicit refer­
ence is now made to the review of work study 
programs, apprenticeship programs, and co­
operative vocational education programs and 
the placement of students who have success­
fully completed vocational education pro­
grams.

•Although these regulations do not require 
LEAs to maintain the type of data file on 
each student participating in work study or 
cooperative programs as suggested by these 
commenters, the full-time personnel desig­
nated to eliminate sex discrimination may 
want to consider seriously the adoption of 
this recommendation.
§ 104.521 Work study—-disadvantaged par­

ticipation.
Comment. Many commenters questioned 

whether work study funds would be a legiti­
mate expenditure under the minimum per­
centage for the disadvantaged in section 110 
(b) of the Act.

Response. In light of the enactment of the 
Technical Amendments, States may compute 
work study funds expended for the disad­
vantaged as a legitimate expenditure for the 
minimum percentage for the disadvantaged. 
Section 110(b) now allows for the cost of 
programs, services and activities under sub­
part 2 to be applied against the 20 percent 
set-aside. Since work study is a permissible 
activity under subpart 2, the funding of work 
study for the disadvantaged is an allowable 
cost under section 110(b). A change has been 
made to § 104.303 to clarify this matter.
1 104.522(b) Work study—ranking of ap­

plications.
Comment. A commenter questioned 

whether the State must fund work study pro­
grams for all LEAs or only for some of them.

Response. Under the consolidation imposed 
by the Act, the State retains the discretion 
of determining which programs under sec­
tion 120 will be funded. If work study pro­
grams are funded, then the State must give 
funding preference to applications submitted 
by LEAs serving communities having sub­
stantial numbers of youths who have 
dropped out of school or who are unemployed 
in accordance with § 104.522(b). No change 
is made in the regulation,
§ 104.523(a) Work study administrative 

costs.
Comment,. Many commenters suggested 

that the last sentence of § 104.523(a) re­
quiring work study administrative costs to 
be supported with non-Federal funds be 
deleted. Some of these commenters suggested 
that the following sentence be substituted: 
“Funds shall be expended solely for payment 
or compensation to students employed in 
work study programs.”

Response. In view of the fact that the 
Technical Amendments now authorize the 
use of Federal funds for local administra­
tive costs, the provision in § 104.523(a) pro­
hibiting such use has been deleted. Never­
theless, section 121(b) (1) of the Act requires 
that Federal funds for work study be ex­
pended solely for the payment of students 
employed pursuant to work-study programs. 
As long as all Federal funds distributed un­
der the specific work-study application are 
earmarked for paymeiit to students, LEAs 
may use other Federal funds for local ad­
ministrative costs pursuant to the methods 
described in § 104.307.
§ 104.523 Work study eligibility.'

Comment. A commenter asked whether 
work study programs could be administered 
by local educational agencies only. This com-
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menter stated that it should be permissible 
for the State board to administer the pro-' 
gram if the State board directly operates the 
school.

Response. Section 121(a) of the Act limits 
the administration of work study programs 
to local educational agencies. Section 104.523 
of the regulation also limits the eligibility to 
LEAs. In order for the State board or other 
eligible recipients to administer work study 
programs, legislative relief would be neces­
sary. Accordingly, no change is made in the 
regulation.
§ 104.523(c) Work study—20-hour limit.

Comment. A commenter asked whether the 
20-hour limit per week in the work study 
program conforms to Department of Labor 
standards. Another commenter stated that 
the 20-hour limit for a student 18-21 years 
of age may not provide enough earnings to 
meet the student’s needs.

Response. Since section 121(a)(3) re­
quires the Commissioner to determine a rea­
sonable number of hours per week that a stu­
dent may be employed under a work study 
program, it is unnecessary to conform the 
20-hour limit in § 104.523(c) to Department 
of Labor standards. With respect to the issue 
of the 20-hour limit in employment being 
too low, it is the Commissioner’s position 
that an amount in excess of 20 hours per 
week would be potentially detrimental to the 
student’s academic efforts. Furthermore, a 
ceiling of 20 hours should permit the limited 
resources available for work study to be 
shared among more students. Accordingly, no 
change is made in the regulation.
§ 104.531 Cooperative programs—100 per­

cent funding.
Comment. Many commenters questioned 

whether all cooperative vocational education 
programs may receive 100 percent Federal 
funding or just those cooperative programs 
serving students in nonprofit private schools. 
Some of these commenters indicated that 
only the cooperative vocational education 
program described in section 122 of the Act 
should include nonprofit private school 
students.

Response. The Vocational Education Act 
does not provide authority for two types of 
cooperative vocational education programs. 
Any basic grant funds used by a State for 
cooperative vocational education programs 
must meet all the statutory requirements of 
section 122 of the Act and §§ 104.531 through 
104.533 of this regulation. States may not 
legally circumvent these requirements by 
labeling “cooperative vocational education 
programs” as “vocational education pro­
grams” and funding the activity under sec­
tion 120(b)(1 ) (A).

With respect to the issue of funding, the 
State may fund, with up to 100 percent Fed­
eral monies, those cooperative vocational ed­
ucation programs being carried out by LEAs 
which include the participation of students 
from nonprofit private schools. This does not 
mean that the program must be designed 
exclusively for students in nonprofit private 
schools; but rather, if the program includes 
such students, it may be funded up to 100 
percent. In order to clarify this matter in the 
regulation, § 104.305(a) (1) is amended to 
read, “Cooperative vocational education pro­
grams which include students enrolled in 
nonprofit private schools * *
§ 104.531(b) Cooperative education priori­
ties.

Comment. A few • commenters perceived 
some difficulty in LEAs utilizing the funding 
priority in § 104.531(b) (areas that have high 
rates of school dropouts or youth unemploy­
ment) because of the consolidation of coop­
erative vocational education programs under
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the grant. The issue raised is whether the 
LEA, having received a grant from the State, 
must give priority in funding cooperative ed­
ucation programs to areas that have high 
rates of school dropouts or youth unemploy­
ment.

Response. Even though the cooperative 
vocational education program has been con­
solidated under the basic grant, section 
122(e) requires the State to give priority to 
funding cooperative programs to-areas that 
have high rates of school dropouts or youth 
unemployment. The State must give prior­
ity to the applications of local educational 
agencies on the basis of the statutory criteria. 
The determination of the amount of funds 
earmarked for cooperative programs, how­
ever, is entirely within the domain of the 
State. If the State decides to fund coopera­
tive programs, based on the local applica­
tions, then any Federal funds encumbered 
for cooperative programs must be expended 
by the LEA in accordance with the local 
application it submitted. In order to clarify 
the fact that the funding determination for 
cooperative programs is based on the local 
application, the language in § 104.531 (b) has 
been amended.
§ 104.532 Cooperative assurances.

Comment. A commenter suggested that 
the list of assurances in § 104.532 be deleted 
because the Act does not require these as­
surances to be contained in the five-year 
State plan.

Response. Section 122 of the Act requires 
that cooperative vocational education pro­
grams conducted by LEAs include a variety 
of assurances enumerated in paragraphs (a) 
through (h). In order to ensure that the 
State adheres to these provisions when 
funding proposed cooperative programs de­
scribed in the local application, the Com­
missioner believes it is Imperative that the 
assurances be included in the approved five- 
year State plan. No change is made in the 
regulation.
§ 104.532 Cooperative programs—reimburse­

ment of added costs.
Comment. Many commenters questioned 

the meaning of the provision in § 104.532(c) 
for reimbursement of added costs to em­
ployers for on-the-job training of students. 
Some of these commenters cautioned against 
reimbursing employers for students’ mis­
takes on the job.

Response. This provision relating to the 
reimbursement of employers for the added 
costs has been a part of the cooperative pro­
gram since 1968. The provision entitles the 
employer to receive the necessary reimburse­
ment in the event the employer is faced with 
additional costs to his or her business be­
cause of such factors as the participating of 
many students or the participation of disad­
vantaged or handicapped students. For ex­
ample, if a number of students are placed in 
a business establishment and the employer 
assigns employees to supervise those stu­
dents while they are on the job then the 
employer may be entitled to be reimbursed 
for the added cost of the time the employees 
supervise those students. No change is made 
in the regulation.
§ 104.532 Cooperative programs—private

■ non-profit schools. "~
Comment. One commenter pointed out 

that the proposed regulation governing the. 
participation of students in nonprofit pri­
vate schools in cooperative vocational edu­
cational programs is taken almost verbatim 
from the corresponding statutory language. 
This commenter stated that the regulation 
ignores the specific concerns expressed by the 
House Committee on Education and Labor 
in H.R. 94-1085 at page 46. In this passage 
the Committee urged the Office of Education
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to take more vigorous steps to implement the 
statutory provisions for the funding of pro­
grams involving students enrolled in non­
profit private schools. Without further 
elaboration in the regulation to reflect these 
concerns, this commenter believes that there 
will not be adequate safeguards to assure 
that eligible students enrolled in nonprofit 
private schools will participate in the pro­
grams on an equitable basis.

Response. The comment is accepted. A new 
regulation, § 104.533, is added to the section 
on cooperative vocational education pro­
grams to reflect the language contained 
in the House Report. In accordance with 
this regulation, the State must consult with 
the appropriate nonprofit private school 
officials at the State and local levels in 
order to make provision for the participa­
tion of students enrolled in nonprofit pri­
vate schools. In addition, LEAs receiving 
funds for cooperative programs shall iden­
tify the eligible students, assess their needs, 
and provide them with the type of pro­
grams and services which will most effec­
tively meet their needs. The personnel, 
materials and equipment necessary to pro­
vide these cooperative vocational education 
programs and services shall remain under the 
administration, direction and control of the 
LEA. '
§ 104.532 Cooperative programs—on-the-

job training.
Comment. Commenters expressed strong 

disapproval of the omission in § 104.532 of 
two important on-the-job training require­
ments which were included in the regula­
tions (§102.98) implementing the 1968 legis­
lation. These requirements would insure that 
the cooperative program provide on-the-job 
training that:

1* “Employs and compensates student- 
learners in conformity with Federal, State, 
and local laws and regulations and in a 
manner not resulting in exploitation of the 
student-learner for private gain” ; and

2. “ Is conducted in accordance with 
written training agreements between local 
educational agencies and employers” . Ac­
cording to these commenters, the coopera­
tive vocational programs may be converted 
into a job-placement type of program with 
less emphasis on high quality, bona fide 
cooperative programs. Without the struc­
ture of the training agreement, LEAs may 
increase the pupil-teacher ratio, increase the 
class size, and add responsibilities, for the 
teacher-coordinator. Non-compensation of 
the student-learner may have an adverse 
effect on liability in case of injury to the 
student, and there would be no employer- 
employee relationship under State workmen’s 
compensation laws.

Response. The comments are accepted and 
the regulation is amended to reflect the re­
quirement for compensation and written 
training agreements. These requirements 
were inadvertently omitted from the NPRM. 
The Commissioner agrees with the point of 
view expressed by these commenters that 
the omission of these two requirements may 
have a detrimental effect on the overall 
quality of the cooperative vocational edu­
cation program. It should be noted, how­
ever, that whereas the former regulation re­
quired the written training agreements to 
be submitted to the State for filing with 
the local application, this submission is not 
required by this regulation. The State shall 
only provide an assurance of these two re­
quirements along with the other assurances 
set forth in § 104.532.
§ 104.541 Energy education—secondary level.

Comment. Several commenters objected to 
the language in § 104.541 which provides
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that funds may be used for grants to post­
secondary institutions for energy education. 
These commenters raised serious questions as 
to the exclusion of energy education pro­
grams from secondary schools. Some of these 
commenters stated that students who have 
no opportunity for postsecondary training 
deserve, nevertheless, as much chance as 
possible to get good training. Other com­
menters pointed out that their States al­
ready have successful energy education proj­
ects at tdie secondary level.

Response. The language of the regulation 
is based directly on section 123 of the Act 
which provides for grants to postsecondary 
institutions. Neither this statutory provision 
nor § 104.511 of the regulation has been 
viewed as limiting the funding of those 
energy education programs which may be 
characterized as vocational education pro­
grams exclusively to postsecondary institu­
tions. In the event an LEA has incorporated 
an energy education program into its regu­
lar vocational education curriculum at the 
secondary level, the LEA may use funds it 
receives under its local application to support 
this program. It is imperative, however, that 
the energy education program at the sec­
ondary level be considered a vocaional edu­
cation program under section 120(b) (1)(A) 
and not under section 120(b) (1) (D) of the 
Act.
§ 104.543 Solar energy.

Comment. A few commenters objected to 
the fact that the regulation provides for the 
support of programs for solar energy but 
makes no mention of other energy areas such 
as oil shale. Other commenters stated that 
training limited only to installation o f solar 
energy equipment is too narrow.

Response. Although the regulation rollows 
the Act very closely in this new and emerging 
area, it was not intended to exclude voca­
tional training in other energy areas such 
as oil shale, or hydroelectric power. Neither 
was it intended to exclude training in the 
operation and maintenance of solar and other 
energy producing equipment. As long as the 
training program may be characterized as 
vocational education under section 120(b) (1) 
(A), Federal funds may be used to support 
the program. No change is made in the regu­
lation.
§ 104.552 Location of vocational facilities.

Comment. One commenter stated that 
many area vocational schools constructed 
with Federal funds serve racially identifiable 
populations and areas, often to the detriment 
of central city school districts which serve 
predominantly non-white student popula­
tions. This commenter recommended that the 
regulation be amended to require the State 
board to act affirmatively to ensure equal ed­
ucational opportunities for all students.

Response. Since the construction of area 
vocational schools is an authorized activity 
under section 120 of the Act, the sites of the 
schools are chosen at the discretion of the 
State and LEA. However, the nondiscrimina­
tion provisions in 45 CFR Part 80, which 
effectuate Title VI of the Civil Rights Act of 
1964 are binding on the State. Section 45 
CFR 80.3(b) (3) provides that in determining 
the site or location of a facility, a recipient 
may not make selections with the effect of 
excluding individuals from, denying them the 
benefits of, or subjecting them to discrimina­
tion On the grounds of race, color or national 
origin. Furthermore, if the State makes Fed­
eral funds available to an eligible recipient 
for construction of a vocational facility, the 
funds must be distributed on the basis of the 
funding formula described in Section 106(a)
(5) of the Act. Under this formula, priority 
must be given to eligible recipients located 
in economically depressed areas and areas

with high rates of unemployment. Accord­
ingly, Federal funds used for construction 
must be distributed to communities in eco­
nomically depressed areas such as central 
city school districts.

With respect to the issue of equal educa­
tional opportunities for all students and ad­
mission policies, Title VI of the Civil Rights 
Act and Title IX  of the Education Amend­
ments of 1972 prohibit discrimination on the 
basis of race and sex. Since these provisions 
are binding on all institutions receiving Fed­
eral assistance, vocational facilities con­
structed with Federal monies may not adopt 
discriminatory admission policies. Thus, no 
change is made in the regulation.
§ 104.571 Provision for stipends.

Comment. Many commenters suggested 
that since Federal vocational education re­
sources are so limited, the use o f funds to pay 
stipends to students is highly questionable. 
These commenters believe that the available 
dollars should be spent to upgrade and main­
tain existing programs and provide for ex­
pansion.

Response. Although section 120 of the Act 
allows for the provisions of stipends, the de­
cision to permit funds to be earmarked for 
stipends lies within the discretion of the in­
dividual States. Since the Act provides the 
State with this option, no change is made in 
the regulation.
§ 104.581. Placement services.

Comment. A commenter suggested that the 
language of $ 104.581 be revised to include 
guidance and counseling explicitly under the 
section of the basic grant which permits 
funding of placement services for students 
who have successfully completed vocational 
education programs.

Response. Section 120(b) (1) (H) of the Act 
permits the expenditure of subpart 2 funds 
for placement services if there is inadequate 
funding in other programs providing similar 
activities, or other services are inadequate to 
meet the needs of the State. Although place­
ment services are an integral part of guidance 
and counseling, the Act does not allow sec­
tion 120 funds to be used for all activities 
under the general heading of guidance and 
counseling. Since the regulation conforms 
to these statutory limitations, no change is 
made in the regulation.
§ 104.581 Placement services for completers.

Comment. A few commenters were critical 
of the language in § 104.581 which provides 
placement services for students who have 
successfully completed the vocational educa­
tion program. These commenters have urged 
that the placement services be made to all 
students who have enrolled in a vocational 
edcation program regardless of whether the 
program is completed or not completed.

Respone. The language in § 104.581 is based 
directly on section 120(b) (1) (H) of the Act 
which limits the eligibility of this activity to 
“students who have successfully completed 
vocational education programs.” To expand 
the eligibility would contravene both the 
Act and the legislative history. Thus, no 
change is madelnthe 
change is made in the regulation.
§ 104.591 Industrial arts—mandatory fund­

ing.
Comment. A few commenters asked 

whether a State could legally refuse to make 
Federal funds available for industrial arts 
programs.

Response. Although industrial arts is an 
authorized activity under section 120 of the 
Act, the matter of funding such programs 
lies within the discretion of the State. There 
is no requirement in the Act that each spe­

cific program enumerated in section 120 be 
funded. No change is niade in the regulation.
§ 104.591 Industrial arts for the disadvan­

taged and handicapped.
Comment. A commenter asked whether 

prevocational and exploratory programs of 
industrial arts programs designed for the 
handicapped and disadvantaged may be 
charged against the section 110 minlmnrn 
percentages.

Response. Prevocational and exploratory 
programs in industrial arts are permissible 
expenditures under section 120 o f the Act. 
Since expenditures for all programs, services 
and activities under section 120 may be ap­
plied against the minimum percentage re­
quirements for the handicapped and dis­
advantaged in section llo , the cost of-pre­
vocational and exploratory programs in in­
dustrial arts may be charged against the 
section 110 minimum percentages. No change 
is made in the regulation.
§ 104.592 Industrial arts—sex stereotyping.

Comment. Many commenters stated that 
industrial arts programs traditionally have 
discriminated against women by denying 
them entry into male-intensive fields. Ac­
cording to these commenters, female stu­
dents encountering discrimination at the in­
troductory vocational level are less likely to 
develop an interest later in nontraditional 
vocational courses and are handicapped when 
they try to enter vocational programs which 
require prerequisite skills and courses' ac­
quired in industrial arts programs. These 
commenters have recommended that, since 
participation in industrial arts programs can 
provide a crucial opportunity for introduc­
tion of women to the higher paying indus­
trial and technical occupations, the regula­
tion should require that industrial arts pro­
grams contribute to the reduction of sex 
stereotyping in the overall vocational educa­
tion programs.

Response. The comment is accepted. Sec­
tion 120(b) (1) (I) provides for the support 
of industrial arts programs which will assist 
in meeting the purposes of the Act. One of 
the primary purposes set forth in the declara­
tion of purpose, section 101, is the develop­
ment of programs to overcome sex stereotyp­
ing; therefore, the references to the purpose 
of the Act of overcoming sex stereotyping 
should be made explicit in the regulation. 
Accordingly, § 104.592 has been amended to 
reflect this concern.
§ 104.601 Support services for women.

Comment. Many commenters expressed 
concern with this section of the regulation 
because it only singles out problems related 
to women. Some of these commenters be­
lieve that, inasmuch as the Federal law is 
designed to eliminate sex bias, this regula­
tion violates Title IX which provides that no 
program can discriminate against either sex. 
Others recommended that the regulation 
provide support services for men who enter 
programs designed to prepare persons for 
employment in jobs which have traditionally 
been limited to women.

Response. One of the major conclusions 
reached by Congress during its two years of 
hearings on the Vocational Education Act 
is that the inferior position which women 
now hold in the labor market is reinforced 
by the type of training programs available 
to and selected by them. Consequently, the 
legislation was drafted in a way to attempt 
to solve this problem .̂ One of the key pro­
visions on this .matter incorporated into the 
Act was the section 120(b) (1)(J) program 
of support services for women. Section 
104.601 of the regulations is based on this 
statutory provision. It should be noted, how-
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ever, that support services for men (e.g. 
counseling, placement) are reimbursable un­
der other sections of the Act. Thus, no 
change is made in the regulation.
§ 104.602(a) Support services for women— 

counseling.
Comment. A commenter suggested the 

language in 8 104.602(a) be amended to in­
clude counseling on the ways to overcome 
tbe difficulties encountered in enrolling in 
non-traditional programs.

Response. The comment is accepted. Mere 
counseling on the problems involved in en­
rolling in non-traditional programs is in­
adequate if these problems are to be solved. 
Therefore, § 104.602(a) has been rewritten to 
provide for counseling on the ways of over­
coming the difficulties which may be en­
countered by women in these programs.
§ 104.602(b) Support services for women— 

job development.
Comment. A commenter questioned 

whether this type of service was limited only 
to women who are already enrolled in non- 
traditional programs.

Response. Since the wording of this regu­
lation may give the impression that the 
service is available only to women directly 
enrolled in non-traditional programs, the 
regulation has been clarified so that the 
service will be available also to women en­
tering the programs or interested in the pro­
grams. This revision is necessary because 
part of the problem women encounter is 
overcoming previous socialization and bar­
riers to entry in-these programs.
§ 104.612(b) Standards for day care serv­

ices.
Comment. Many commenters objected to 

the requirement in § 104.612(b) that day 
care services be governed by applicable 
standards of State law. Some of these com­
menters pointed out that certain States 
presently have no such standards. Some re­
quested that all State standards be certified, 
and others requested clarification and guid­
ance on the expenditure of these funds.

Response. In order to develop a degree of 
uniformity in the expenditure of funds for 
day care services, the standards set forth in 
the Federal Interagency Day Care Regula­
tions, 45 CFR Part 71, will govern the provi­
sion of day care services. Accordingly, the ref­
erence in § 104.612(b) to the standards im­
posed by State law has been deleted.
§ 104.621(a) Meaning of dissolution of 

marriage^
Comment. A commenter asked whether 

the special programs for persons who had 
been homemakers but who now, because of 
dissolution of marriage, must seek employ­
ment apply only to divorced individuals.

Response. The term “dissolution of mar­
riage” is not to be interpreted only in the 
strict sense of divorce. Vocational training 
is available to the homemaker who has ex­
perienced a separation, annulment or any 
other type of dissolution of marriage. No 
change is made in the regulation.
§ 104.622(a) Instructional supplies.

Comment. A commenter suggested that 
the language in § 104.622(a) “repair of in­
structional supplies” be changed to “repair 
of instructional equipment” because sup­
plies are not normally repaired.

Response. The comment is accepted. The 
Commissioner agrees that since supplies are 
not normally repaired, the substitution of 
the term equipment would be appropriate.
§ 104.633 Residential schools—discrimina­

tion.
Comment. A commenter requested that 

the standards of Title VT of the 1964 Civil

Rights Act be substituted for the present 
language which provides that funds may not 
be used for schools in which students are 
segregated because of race. Another com­
menter suggested that a new paragraph (c) 
be added to prohibit the use of funds for 
schools where there are different standards 
for admission based on sex.

Response. With respect to the matter of 
race, the regulation repeats the statutory pro­
vision that jao funds may be used for resi­
dential vocational schools in which students 
are segregated because of race. Title VI pro­
visions, however, are also applicable to the 
entire program and are referenced in 45 CFR 
100b.262 of the General Education Provisions 
Regulations (GEPR). Also applicable are 
regulations in 45 CFR Part 84 which effectu­
ate section 504"of the Rehabilitation Act of 
1973. In addition, Title IX, also referenced 
in GEPR, prohibits the adoption of different 
standards for admission based on sex. 
Therefore, no change is made in the regula­
tion.

SUBPART 3--PROGRAM IMPROVEMENT AND
SUPPORTIVE SERVICES

§ 104.701 Authorization for program im­
provement and supportive services.

Comment. A commenter stated that § 104.- 
701 should read that a State shall use “up 
to 20 percent” for program improvement 
and supportive services, and that a State is 
not required to use the full 20 percent for 
these activities.

Response. The Act specifically states “20 
percent” and not “up to 20 percent.” This 
is not a matter of discretion. The State must 
expend 20 percent of its funds for activities 
under Subpart 3. Funds not obligated for 
Subpart 3 may be carried over under the 
Tydings Amendment (section 412(b) of 
GEPA) for one year and, if not obligated 
during that year, would revert to the govern­
ment. No change is made in the regulation.
§ 104.703 Research coordinating unit (RCU).

Comment. Many commenters stated that 
the Act permits a State to establish a research 
coordinating unit, and that it is not manda­
tory for the State to do so. Commenters rec- 
omended that the regulation be clarified.

Response. The Act states that a State 
“may” (not “shall” ) use the funds for the 
establishment of a research coordinating 
unit. However, if a State is to use any funds 
for research, exemplary and innovative pro­
grams, or curriculum development, it must 
establish a research coordinating unit in or­
der to do so is correct as written. No change 
is made in the regulation.

Comment. A commenter stated that the 
Act stipulates that the research coordinating 
unit is to contract for research, exemplary 
and innovative programs, and curriculum de­
velopment, and that the research coordinat­
ing unit may perform directly the research 
activities, but not the exemplary and inno­
vative programs nor the curriculum develop­
ment activities.

Response. The Technical Amendments and 
the legislative history of the Technical 
Amendments (Senate Report No. 95-142) 
make it clear that the RCU may perform all 
functions, research, exemplary and innova­
tive programs, or curriculum development 
functions itself or may contract for the 
functions. Section 104.705, 104.706, and 104.- 
708 are amended accordingly.

Comment. Two commenters recommended 
that the term “unit to coordinate research” 
be substituted for “research coordinating 
unit.”

Response. The Act consistently uses the 
term “research coordinating unit.” However, 
a State could call its research coordination 
unit by another title if it so desired. No 
change is made in the regulation.

Comment. A commenter suggested that the 
research coordinating unit be responsible for 
the vocational education personnel training 
activities as well as the research, exemplary 
and innovative programs, and curriculum 
development.

Response. There is no legal basis in the Act 
for requiring the RCU to be responsible for 
vocational education personnel training. A 
State may, if it chooses, charge the RCU 
with responsibility for coordination of voca­
tional education personnel training. No 
change is made in the regulation.

Comment. Several commenters stated that 
the program improvement funds are a part 
of the State grant and must be governed by 
the State plan, and it is the responsibility 
of the State board, not the research coordi­
nating unit, to develop the State plan. Com­
menters recommended that the regulation 
clarify the roles of the State board and the 
RCU.

Response. The RCU is not responsible for 
the development of the State plan or the 
comprehensive plan of program improve­
ment. The development of these documents 
is the responsibility of the State board. Sec­
tion 104.703(c) is amended to clarify the 
role of the RCU.

Comment. Several commenters were con­
cerned that the regulation did not ade­
quately control possible duplication of efforts 
in the State, and that abstracts of planned 
projects should be submitted to the Na­
tional Center for Research in Vocational 
Education and the U.S. Office of Education.

Response. Section § 104.703(e) (1) requires 
that two copies of approved projects be sub­
mitted to the National Center and to the 
Commissioner. It would be an undue burden 
on the States to have to submit abstracts of 
planned projects. No change is made in the 
regulation.
§ 104.704 Contract requirements.

Comment. A commenter . recommended 
that “demonstrate' a reasonable probability” 
be defined.

Response. The Act does not define the 
expression “demonstrate a reasonable prob­
ability.” The burden is on the applicant to 
set forth a reasoned probability that the 
project will result in usable improved teach­
ing techniques or curriculum materials. 
Since the expression is not defined in the 
regulation, the State must make the deter­
mination of “reasonable probability.” No 
change is made in the regulation.

Comment. Two commenters recommended 
that the words “ instructional programs” be 
substituted for “ teaching techniques or cur­
riculum materials.”

Response. “Teaching techniques or cur­
riculum materials” is taken directly from the 
Act. Substituting “ instructional programs” 
would apparently change the intent of the 
Act. Thus, no change is made in the regu­
lation.
§ 104.705 Research programs.

Comment. One commenter recommended 
that States should be permitted to use re­
sults of projects that were not supported 
with vocational research funds.

Response. The recommendation is ac­
cepted. It is clear that the intent of the 
legislation is not to restrict the dissemina­
tion activities to the results of projects that 
were supported with vocational education 
funds. Section 104.705(5) is changed to im­
plement this recommendation.

Comment. A commenter recommended that 
the following be added to § 104.705(2) “and 
programs and projects for occupational and 
vocational guidance which utilizes the serv­
ices of certified guidance counselors. This 
should include programs where training and 
retraining of guidance personnel can be ef­
fectively evaluated as well as programs
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which directly provide guidance counseling 
and placement services as part of the voca­
tional education effort.”

Response. The research activities listed in 
this regulation are taken directly from the 
Act. Under "this present authority, the State 
may evaluate the effectiveness of training 
and retraining of guidance personnel or other 
personnel. No change is made in the regula­
tion.
§104.706 Exemplary and Innovative Pro­

grams.
Comment. A commenter recommended that 

programs designed to facilitate the employ­
ment of older people, including people over 
65 years of age be included in the list of 
possible uses of exemplary and innovative 
funds.

Response. Although older people are not 
separately identified as persons who would 
benefit from exemplary and innovative proj­
ects, they clearly are included. No change 
is made in the regulation.

Comment. One commenter recommended 
that § 104.706 give special consideration to 
four-year postsecondary institutions as con­
tractors for the funds for exemplary and 
Innovative programs.

Response. Although there is no legal basis 
In the Act for giving special consideration 
to four-year postsecondary institutions as 
contractors, they are not excluded. No change 
Is made in the regulation.
§ 104.708 Curriculum development.

Comment. Several commenters questioned 
•why the research coordinating units must 
do the contracting for the curriculum de­
velopment effort.

Response. Section 133(a) of the Act, as 
amended by the Technical Amendments, 
clearly states that the contracts for curricu­
lum  development are to be made by the 
research coordinating units. No change is 
made in the regulation.

Comment. A commenter recommended 
the phrase “sex stereotyping” be added after 
“sex bias” in § 104.708(c).

Response. The recommendation is ac­
cepted. It was an oversight in the proposed 
regulation to have left out “sex stereotyp­
ing.”
§ 104.761 Qualifications of counselors.

Comment. A commenter recommended that 
the regulation associated with the adminis­
tration, supervision, conduct, and design of 
vocational guidance and counseling programs 
and services set forth the qualifications of 
personnel to be supported by available funds. 
This would include setting minimum profes­
sional standards for counselors. Administra­
tors and practitioners should be required to 
meet the certification standards for prac­
ticing counselors.

Response. Since the current law does not 
set forth specific qualifications for these per­
sonnel and the criteria will vary from State to 
State, the States have discretion to establish 
their own certification standards. No change 
is made in the regulation.
§ 104.761 Needed personnel for guidance and 

counseling.
Comment. A commenter indicated that vo­

cational guidance and counseling are vastly 
needed to.improve vocational education pro­
grams. However, guidance and counseling 
personnel cannot be expected to provide all 
the vocational education services as outlined 
in the regulation. Other personnel and funds 
should be available to coordinate services.

Response. It is expected that the Federal 
funds earmarked by the State to support 
vocational development and guidance under 
this section of the Act will supplement the 
State’s ongoing effort to improve the guid­

ance, counseling, placement and follow-up 
services offered to their students. No change 
is made in the regulation.
§ 104.763 Activities eligible for funding.

Comment. Several commenters recom­
mended a rephrasing of the statement, 
“ funds made available to a State under the 
vocational guidance and counseling program 
(Section 134 of the Act) shall be used to sup­
port one or more of the following * * 
Various substitute language was suggested 
by the commenters for the phrase “ to sup­
port one or more of the following * * In 
most instances, the commenters offered rec­
ommendations that, if put into the regula­
tion, would assure the funding of specific 
activities and in some cases each of the eight 
activities listed in the Act. ~

Response. The Technical Amendments 
make the intent of Congress clear on this 
issue. The language of the Technical Amend­
ments is “shall include one or more of the 
following activities * * *.” No change is made 
in the regulation.
§ 107.763 Organization of vocational guid­

ance activities.
Comment. A substantial number of com­

menters expressed the opinion that while 
they agreed that funds allocated under Sec­
tion 130(a) shall be used to support one or 
more of the eight activities listed in section 
134 of the Act, they questioned the reorgani­
zation of the eight activities into five as pro­
posed in the NPRM. The commenters pre­
ferred for reason of interpretation that the 
eight activities be enumerated in the regula­
tion as they appear in the Act.

Response. The major purpose for reorganiz­
ing the eight groups of activities listed in 
the Act into five, with appropriate subgroups, 
was to simplify and make clearer the mean­
ing of the Act. Judging from the many com­
ments received from the public on this reg­
ulation, the purpose for regrouping was not 
achieved. Therefore, the recommendation of 
the commenters is accepted, and § 104.763 is 
changed to conform to the language of the 
Act.
§ 104.763 Eligibility for placement and fol­

low-up services.
Comment. Several commenters raised ques­

tions about the meaning of educational 
placement and job placement services, and 
which groups or individuals are eligible to 
receive funds for thia activity under the 
Act.

Response. The law provides funds for edu­
cational and job placement services, includ­
ing follow-up services, for high school, col­
lege, and university students. Educational 
and job placement services and follow-up is 
one of the eight vocational guidance and 
counseling activities included in the Act. The 
Technical Amendments make it clear that 
funds shall be used for one or more of these 
eight activities, and that the one or more 
activities funded shall be determined by the 
State. No change is made in the regulation. 
§ 104.763 Placement and follow-up services.

Comment. A commenter recommended that 
the regulation specify that placement and 
follow-up services are concerned with the 
occupational programs in secondary schools, 
area vocational schools, community colleges, 
and baccalaureate or higher degree-granting 
institutions.

Response. The current language of § 104.763 
‘(3) makes it clear that all the groups identi­
fied by the commenter are eligible for place­
ment and follow-up services. No change is 
made in the regulation.

§ 104.764(a) Special emphasis.
Comment. A commenter expressed the opin­

ion that the term “counselor” as used in this 
regulation could be misinterpreted or puz­
zling and might pose a problem regarding 
official counselor qualifications. This com­
menter recommended the deletion of the 
phrase ‘‘into schools as counselors 4 * * 
and the use of the phrase “ into schools as 
vocational career advisors for students.”

Response. The language of the Act i s / ‘to 
bring individuals with experience in business 
and industry, the professions, and other oc­
cupational pursuits into schools as counselors 
or advisors for students.”  Both the Act and 
the regulation allow the local schools the 
flexibility to bring these individuals in as 
advisors. No change is made in the regulation.
VOCATIONAL EDUCATION PERSONNEL TRAINING

§ 104.774 Other types of training.
Comment. A commenter asked whether 

funds available under section 130 of the Act 
could be used to provide training for com­
petency-based programs, teacher certifica­
tion programs, vocational degree programs, 
and vocational leadership development pro­
grams. This commenter recommended a reg­
ulation stipulating that locally-oriented 
evaluation and needs assessment must be the 
basis for determining the uses to be made of 
vocational education personnel training 
funds.

Response. The State, through its five-year 
State plan and annual program plan, has the 
option of providing any kind o f training.that 
it. believes will improve the quality of in­
struction, supervision, or administration of 
vocational education. The State may choose 
to base its determinations on local evalua­
tion and local needs assessments. The recom­
mendation that the State’s options in this 
matter be limited by regulation is not ac­
cepted because there is nothing in the Act on 
which to base such a limitation. No change 
is made in the regulation.

Comment. One commenter recommended 
that § 104.774(b) be amended to read “In- 
service training * * * to overcome sex bias 
‘and sex stereotyping’ in'vocational educa­
tion programs.”

Response. The recommendation to add 
“and sex stereotyping” is accepted, because 
the Congress, in the Act’s declaration of pur­
pose (Section 101.(3)), emphasized equal 
opportunity in "vocational education for per­
sons of both sexes, and because it is not rea­
sonable to suppose that after the Congress 
included overcoming both sex discrimina­
tion and sex stereotyping in the declaration 
of purpose, it meant to exclude the latter 
concern in programs of vocational educa­
tion personnel training.

Comment. One commenter wanted the reg­
ulation to include, specifically, training in 
curriculum development.

Response. The recommendation is not ac­
cepted because such training may be in­
cluded under the non-exhaustive list in 
§ 104.774 at the option of the State. I N o  
change is made in the regulation.
§ 104.774 Handicapped or disadvantaged 

students.
Comment. A commenter recommended 

that the regulation include, as an allowable 
category, training to improve vocational ed­
ucation for handicapped and disadvantaged 
persons; another commenter similarly 
wanted to include, as a category, training 
to deal with “learning disabilities.”

Response. Such training may already be 
included under the non-exhaustive list in 
§ 104.774 at the option of the State. Never­
theless, because of the emphasis in the Act 
on these categories, the regulation has been 
amended to include them specifically.
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f 104.792 Overcome sex 'bias "and sex stere­
otyping.”  .

Comment. One commenter requested that 
“sex stereotyping”  be added to 5 104.792 (a ).

Response. The recommendation is ac­
cepted. Although the title of section 136 in 
the Act uses only the term “sex bias,” the 
body of that section refers to “sex stereo­
typing and bias.”  It appears that “sex stereo­
typing” was inadvertently omitted from the 
regulation.
§ 104.793 Types of projects.

Comment. Many commenters felt that the 
activities listed were too limiting and ex­
amples should be deleted altogether. Many 
others, however, felt that the list was not 
comprehensive enough. Of these commenters, 
most wanted to add “programs to overcome 
sex bias”  to the list.

Response. The activities listed in § 104.793 
are intended to be examples, and the list is 
not exhaustive. Section 136 of the Act, which 
authorizes grants to overcome sex bias and 
sex stereotyping, falls under subpart 3, Pro­
gram Improvement and Supportive Services; 
therefore, funds used under this section 
must go for support or improvement of voca­
tional education programs. Insofar as pro­
grams to overcome sex bias fall into this 
category, they may be supported by funds 
under this seetion. No change is made in the 
regulation.
§ 104.793 (e) "Assisting girls and women”  in

selecting careers.
Comment. Several commenters felt that 

§ 104.793(e)(2) should not be restricted to 
women and girls and that the regulation 
should read: “Assisting persons in selecting 
careers.” The rationale they gave for request­
ing the change was that males, too, need as­
sistance in selecting careers according to 
their interests rather than according to 
stereotypes. They felt that, in leaving males 
out, the regulation was “sexist.”

Response. The recommendation is accepted 
to include males as well as females. Para­
graph (e) is rewritten to include assistance 
for all persons in selecting careers since sex 
stereotyping is not limited to females.
SUBPART 4--SPECIAL PROGRAMS FOR THE DIS­

ADVANTAGED

§ 104.801 Girls and women as disadvan­
taged.

Comment. A commenter has recommended 
that “because girls and women traditionally 
have been channeled into educational tracks 
which have not enabled them to acquire the 
prerequisites to pursue training for a wide 
range of occupations,” “girls and women” 
should be added as a group who require spe­
cial services in order for them to succeed in 
vocational education programs. The same 
commenter recommended an additional cri­
terion, “ those who lack prerequisites as a re­
sult of previous discrimination.”

Response. Since the criteria for identifying 
those who are academically disadvantaged 
already include the lack of reading, writing, 
or mathematical skills, and failure to per­
form at the necessary grade level, adding a 
specific category for “girls and women” as 
disadvantaged . (even those who have the 
necessary skills and perform at the necessary 
grade level) would seem unnecessary. There­
fore, this recommendation is not accepted. 
No change is made in the regulation.
§ 104.802(a) Youth .unemployment and

school dropouts.
Comment. A commenter suggested that al­

though the phrase used in section 140(b) (1) 
of , the Act is “ youth unemployment and 
school dropouts”, the word “or” should be

RULES AND REGULATIONS

used in the regulation as both criteria need 
not be met.

Response. The recommendation is ac­
cepted. In order .to provide a degree of con­
sistency in the regulations for funding those 
programs which require prioritizing of local 
applications on the basis of youth unem­
ployment or school dropouts (the work 
study program, the cooperative vocational 
education program, and special programs for 
the disadvantaged), the word “and” in 
§ 104.531(b) and § 104.802(a) has been 
changed to “or.” Funds may be used in areas 
of either high concentration of youth un­
employment or high concentration of school 
dropouts.
§ 104.804 Academic disadvantage.

Comment. A commenter pointed out that, 
since academic handicaps are of such a 
variety, detection of academic handicaps, and 
symptoms of underachievement could be 
made earlier by a school counselor than by 
an instructor. The commenter recommended 
that qualified counseling be provided at the 
elementary school level and through the 
implementation of programs for the disad­
vantaged.

Response. The regulation for subpart 4, 
“Special Programs for the Disadvantaged,” 
does not state who shall apply the criteria 
of “disadvantaged” to a particular indi­
vidual. By not prescribing who must apply 
the criteria, the State or the LEA has the 
full range of options. The student, the stu­
dent’s parents, the student’s teacher, and 
the school’s guidance counselor may all be 
involved in the decision. Individual guid­
ance and counseling for the academically 
and economically disadvantaged is very im­
portant. Elsewhere in the Act (section 130) 
and in the regulations (§§ 104.761-764) the 
importance of guidance and counseling ac­
tivities is stressed; however, the regulation 
does not require the advice of a guidance 
counselor in every situation. No change is 
made in the regulation.
§ 104.804(b) (3) Performance below grade 

level.
, Comment. Another commenter recom­
mended deletion of "performance below 
grade level” in the definition of “academic 
disadvantage,”  considering the criteria of 
( b ) (1) or (b ) (2) adequate.

Response. Since the three criteria of para­
graph (b) of § 104.804 (that is the criteria 
in (b) (1), (2) and (3 )) are alternatives, 
criteria (3) need not be applied by those who 
do not believe performance below grade level 
to be a valid criterion. These criteria must, 
of course, be applied in relation to paragraph
(d) (1) and (2) in reaching a decision 
whether special services are necessary. Like­
wise, the four alternative criteria of para­
graph (c) of § 104.804 must be applied in 
relation to paragraph (b) (1) and (2). No 
change is made in the regulation.

SUBPART 5--CONSUMER AND H O M E M A K I N G
EDUCATION

§ 104.903 Occupation of consumer and 
homemaking.

Comment. Many commenters recom­
mended that the regulation use the term 
“occupation” (singular) of consumer and 
homemaker even though the Act uses “oc­
cupations”  (plural).

Response. The recommendation is ac­
cepted. The phrase “occupation of consumer 
and homemaking” has been substituted. Al­
though the regulation follows very closely 
after the Act, since the persons most closely 
associated with administration of, or in­
struction in, consumer and homemaking 
education feel strongly that the occupation 
of consumer and homemaking should be
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referred to in the singular, the regulation 
is amended accordingly.
§ 104.903(a) Consumer and homemaking 

education at the elementary level.
Comment. A commenter questioned the in­

clusion of “elementary” after the phrase “at 
all educational levels” because elsewhere 
vocational education is only for secondary, 
postsecondary, and adult levels.

Response. The House Report (No. 94-1085, 
page 50) expressly states that the program 
of consumer and homemaking education was 
expanded to include the elementary level. 
Therefore, no change is made in the regu­
lation.
§ 104.904 Preference to LEAs for creative 

approaches in eliminating sex stereo­
typing in consumer and homemaking 
programs.

Comment. A commenter stated: “The reg­
ulations should require that State Plans in­
clude criteria for selection of applicants 
based on the degree to which the applicant 
places emphasis on the preparation of males 
and females for combining the roles of home­
maker and wage earner. Local education 
agencies should receive preference for fund­
ing if they develop or utilize creative ap­
proaches for achieving this objective.”

Response: This recommendation goes be­
yond the terms of the Act. While section 
150(b) (1) (B) of the Act requires the State 
plan “to encourage elimination of sex stereo­
typing in consumer and homemaking pro­
grams by promoting the development of cur­
riculum materials * * *” and to “prepare 
males and females who have entered or are 
preparing to enter the work of the home,” 
the Act. does not provide for preference in 
funding LEAs which show a creative ap­
proach in eliminating sex stereotyping. The 
Commissioner urges the States to encourage 
all LEAs to assure participation of both males 
and females in consumer and homemaking 
programs. The Act does not support criteria 
for competition among LEAs with preference 
in funding on this basis for some and the 
non-funding of others. Exemplary projects 
in consumer and homemaking education 
may, however, be funded by the State under 
§ 104.706 or by the Commissioner under 
1 105.104(a)(2). No change is made in the 
regulation.
§ 104.904 Scheduling for consumer and 

homemaking courses.
Comment: A commenter stated: “To en­

sure greater availability of consumer and 
homemaking education programs to both 
males and females, the regulations must ad­
dress the problem of scheduling. To Imple­
ment the intent of the law there must be 
much greater flexibility in the scheduling o f 
classes. Most secondary schools schedule 
consumer and homemaking courses during 
the same periods as courses which tradition­
ally have catered to boys. Both sexes are 
thereby prevented from participating in the 
other course or both courses. The regulations 
should require scheduling which provides au­
thentic options for students.”

Response. I would be inappropriate for the 
Commissioner’s regulation to require a par­
ticular scheduling of classes within a school 
or school system. In fact, section 432 of the 
General Education Provisions Act prohibits 
the Commissioner from exercising “any di­
rection, supervision, or control over the * * * 
administration of any educational institu­
tion, school or school system * * A 
scheduling of classes, however, which pre­
vents persons of one sex from participating 
in courses which have additionally catered 
to persons of the other sex, would be a 
violation of Title IX. No change is made in 
the regulation.
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§ 104.904 Curriculum materials which ad­
dress sex stereotyping.

Comment. A commenter recommended: 
“Regulations should state that no programs 
will be funded under this section unless they 
show evidence of using or developing cur­
riculum materials that will address sex 
stereotyping and sex bias in the area they 
are addressing, e.g., programs for handi­
capped persons.”

Response. Section 432 of the General Edu­
cation Provisions Act, described in the previ­
ous response, also prohibits the Commission­
er from exercising any direction, supervision 
or control over the “textbooks or other print­
ed or published instructional materials by 
any education institution.”

While the Act and regulation require the 
elimination of sex' bias and sex stereotyping 
in curriculum materials, it would be inap­
propriate, and possibly illegal under section 
432 of GEPA, for the Commissioner to require 
all schools to use textbooks or other material 
which specifically address sex stereotyping. 
On the other hand, schools must use text­
books and other material which are free from 
sex bias and sex stereotyping. No change is 
made in the regulation.
§ 104.904(d) Definition of “outreach.”

Comment. A commenter recommended 
that “outreach programs” be defined.

Response. Section 150(b) (1) (D) of the Act 
and § 104.904(d) of the regulation encourage 
consumer and homemaking outreach pro­
grams for “ * * * aged, young children, school- 
age parents, single parents, handicapped per­
sons,” and many others. It seems evident 
that consumer and home-making education 
programs are encouraged to “reach out” for 
those not normally in formal school settings. 
Any further definition might be limiting to 
the broad scope obviously intended. No 
change is made in the regulation.
§ 104.905 Consumer and homemaking—

guidance and counseling.
Comment. A commenter recommended 

that, since the Act makes many references 
to guidance and counseling activities, these 
activities are a permissible use of funds, 
that is, a permissible ancillary service, in 
consumer and homemaking education and 
recommends that “guidance and counseling” 
be added under § 104.905.

Response. The recommendation is accept­
ed. Guidance and counseling is recognized as 
an ancillary service. Funds under section 
150(b) (1) of the Act for the purpose of 
§ 104.903(c) (4) may be used for guidance 
and counseling of students. Therefore, a new 
paragraph (k) has been added at the end of 
§ 104.905 to read:

“ (k) guidance and counseling.”
§ 104.906 Federal share.

Comment. A commenter recommended 
that paragraphs (a) and (b) of § 104.906 
should be reversed so that the major rule as 
to matching (50-50) which may apply to 
two-thirds of the funds is stated first, and 
the secondary rule (90-10 matching) which 
applies to (at least) one third follows.

Response. The recommendation has been 
accepted. The two paragraphs are reversed 
and rewritten accordingly.
P a r t  105—C o m m i s s i o n e r ’s D i s c r e t i o n a r y  

P r o g r a m s  o p  V o c a t i o n a l  E d u c a t i o n

SUBPART I— PROGRAM IMPROVEMENT

§ 105.5 Applicability of technical review cri­
teria.

Comment. Several commenters recom­
mended that it should be made clear that 
the technical review criteria in Part 105 ap­
ply to the review of applications for grants
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and assistance contracts and not for procure­
ment contracts.

Response. The recommendation is ac­
cepted. The proposed technical review cri­
teria in the Commissioner’s discretionary 
programs were not intended to apply to the 
review of proposals for procurement con­
tracts because procurement contracts are 
covered by the Federal Procurement Regula­
tions in Title 41, Code of Federal Regula­
tions. Projects for Program Improvement un­
der section 171 of the Act and for the Bi­
lingual Vocational Instructional Materials, 
Methods, and Techniques Program under 
section 188 will be supported primarily 
through procurement contracts. A new 
§ 105.5 is added to reference the Federal Pro­
curement Regulations. Each Request for Pro-, 
posal (RFP) will specify the criteria which 
will be used to select the contractor. These 
criteria will, of course, be consistent with the 
Act and the regulation. RFP’s are announced 
in the Commerce Business Daily, not the 
F e d e r a l  R e g i s t e r .
§ 105.101 Elimination of sex bias.

Comment. Several commenters expressed 
concern that there was not sufficient empha­
sis on elimination of sex bias and sex stereo­
typing in §§ 105.101-111. Two commenters 
suggested giving more points to projects 
dealing with this concern.

Response. The comments are accepted. In 
light of the fact that one of the major pur­
poses of the Act is the elimination of sex bias, 
the weight given to this criterion in § 105.110 
(k) has been increased to eight points. In 
addition, the concerns of sex bias and sex 
stereotyping will be dealt with through the 
setting of priorities.
§ 105.101 Emphasis on contracts.

Comment. Two commenters expressed con­
cern that the legislative intent of empha­
sizing contracts over grants needs to be 
spelled out more clearly.

Response. The regulation now conforms to 
the Act with regard to this matter. Section 
171(a) states that program funds are to be 
“used primarily for contracts, and in some 
cases for grants.” It is clear that the program 
is to be administered primarily through pro­
curement contracts rather than through 
grants. This mode of program administration 
will apply to all of the activities listed in 
§ 105.104. No change is made in the regula­
tion.
§ 105.102 National Center for Research in 

Vocational Education.
Comment. Some commenters expressed 

concern that the regulation did not reflect 
the language of the Act in .terms of the re­
gional research centers. The commenters rec­
ommended that § 105.102 be rewritten.

Response. The recommendation is accepted. 
The regulation is changed to read exactly as 
it is in the Act in regard to the regional re­
search centers.

Comment. A commenter expressed concern 
that the section on the national center did 
not mention elimination of sex bias or sex 
stereotyping as a special concern.

Response. Section 171 of the Act, which is 
the section concerned with the national cen­
ter, does not give special mention to sex bias 
and sex stereotyping. However, since a major 
emphasis of the Act is on the elimination of 
sex bias nad sex stereotyping, it will directly 
affect the administration of programs of the 
center. No change is made in the regulation.

Comment. A commenter expressed concern 
that the national center will have an unfair 
preemptive position in competing for con­
tracts.

Response. Even though the national center 
will develop planning information for the 
Commissioner, it will in no way establish

the priorities for the project support pro­
gram to be administered by the Commis­
sioner. The national center will not assist 
the Commissioner in the development of in­
dividual Requests for Proposals (RFPs). If 
the national center assisted in the prepara­
tion of a particular RFP, then the national 
center would not be eligible to compete for 
the contract under the RFP. The Commis­
sioner will secure sole source procurements 
only in extremely limited circumstances and 
situations. No change is made in the regu­
lation.

Comment. A commenter expressed concern 
that the national center could preempt all 
of the research activities to be funded by 
the Commissioner and none would be done 
through individually funded projects.

Response. The Commissioner does not plan 
to administer the program in a manner that 
would allow the center to preempt research 
activities. Greater resources will certainly be 
allocated to funding individual projects, than 
to funding the national center. No change is 
made in the regulation.

Comment. A commenter expressed concern 
that the national center would have access 
to confidential financial information of com­
petitors.

Response. The national center will not 
have access to confidential information that 
is protected by the Privacy Act or that is not 
included under the Freedom of Information 
Act. Copies of unfunded proposals would 
not be available to the national center. 
Copies of funded proposals, less those items 
protected by the Privacy Act, would be avail­
able to the national center if needed by the 
national center in order to carry out its 
clearinghouse functions. No change is made 
in the regulation.
§ 105.104 Role of States.

Comment. A commenter expressed con­
cern that States would have too great a role 
in the administration of the Commissioner’s 
discretionary projects under this section.

Response. The Act does not require that 
proposals requesting support from the Com­
missioner under the terms of section 171 be 
sent through the States. The Commissioner 
does not plan to request that proposals be 
sent through the States in the administra­
tion of this program. No change is made in 
the regulation.
§ 105.105 Eligibility of individuals.

Comment. Several commenters suggested 
that individuals not be included as eligible 
applicants.

Response. Since the Act does not_ exclude 
individuals as eligible applicants, no change 
is made in the regulation.
§ 105.106 Cost sharing.

Comment. A commenter objected to the 
statement in § 105.106 in relation to grants 
or contracts for program improvement: “No 
cost sharing is required.” The objection .was 
based on the implication, which the short 
sentence carries, that cost sharing will not 
be sought or accepted from any applicant. 
The commenter recommended that the sen­
tence be reworded.

Response. This recommendation is ac­
cepted. While cost sharing is not required by 
the Act, an applicant may indicate it in­
tends to contribute part of the cost of a proj­
ect. The heading is changed to “cost shar­
ing,” and a new sentence is added as follows: 
“The Commissioner may pay all or part of 
the cost.”
§ 105.110 Technical review criteria.

Comment. A commenter suggested that 
the requirement in § 105,108—that the grant 
will result in improved teaching techniques,
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etc ..¿-should be reflected in the technical re­
view criteria in § 105.110.

Response.  Section 105.108 sets forth a re­
quirement of eligibility for grant applica­
tions. All applications for grants will be re­
viewed for compliance with this requirement, 
and then, only if the application meets this 
requirement will it be evaluated in accord­
ance with the technical review criteria in 
§ 105.110. No change is made in the regula­
tion.
§ l05.110(k) Sex bias.

Comment. Several commenters recom­
mended that points should be given in the 
review of applications for exemplary and in­
novative projects which seek to “eliminate,” 
not “minimize” sex bias; in other words that 
the word “minimize” in paragraph (k) of 
the technical review criteria be changed to 
read “eliminate.”  Another commenter rec­
ommended that “sex stereotyping” be added 
to the criterion on sex bias.

Response. The recommendation is ac­
cepted. The sentence is amended to read: 
“The application provides appropriate plans 
to eliminate sex bias and sex stereotyping.”

Comment. A commenter recommended that 
a separate criterion be established to give 
additional weight to applications for proj­
ects employing women and minorities in 
the planning and implementing o f the 
project.

Response. The technical review criteria do 
not include a specific weighted criterion for 
proposed projects on which womeft or minor­
ities will be employed. Section 105.110(h) 
does, however, include under “Staff Compe­
tencies and Experience” the "use of profes­
sional staff members from minorities and 
who are women.” The Commissioner will re­
view the applications in relation to the cri­
teria listed in § 105.110, including paragraph 
(h) on staffing and paragraph (k) on elimi­
nation of sex bias. Therefore, no change is 
made in the regulation.

SUBPART 2--INDIAN TRIBES

§ 105.202(b) Applicability of the Indian 
Self-Determination and Education As­
sistance Act.

Comment. A commenter asked who deter­
mines the extent to which implementation 
of the regulation concerning the sections of 
the Indian Self-Determination and Educa­
tion Assistance Act are relevant and practi­
cable.

Response. The Commissioner of Education 
in the first instance is responsible for imple­
menting the applicable sections. In the event 
that questions arise which might affect Bu­
reau of Indian Affairs (BIA) policy, the Com­
missioner will consult the Bureau of Indian 
Affairs for guidance. No change is made in 
the regulation.
§ 105.203 Definition of Indian tribe.

Comment. A commenter stated that the 
definition of an Indian tribe and the section 
on eligibility were overly restrictive, and 
therefore, result in an inequity for an In­
dian organization comprised of Indians who 
reside in urban areas or who are not members 
of federally recognized tribes. The commenter 
further stated that Indian organizations that 
are not federally recognized are eligible for 
assistance.

Response. Section 103(a) (1) (B) (iii) of the 
Act is restrictively written with regard to the 
parties eligible to contract with the Office of 
Education. By reference, a tribe or tribal or­
ganization must comply with the definition 
in the Indian Self-Determination and Edu­
cation Assistance Act, which requires that 
the tribe or tribal organization be federally 
recognized. Moreover, to be eligible, the tribe 
must be eligible to contract with the Secre­

tary of the Interior under the Indian Self- 
Determination Act of April 16,- 1934.

To the extent that other Federal depart­
ments or agencies award grants or enter into 
contracts with Indian tribes or organizations 
which are not federally recognized, it is be­
cause the definitions of Indian tribe and the 
standards for eligibility vary. For example, 
the Indian Education Act defines the term 
Indian to include “any individual who (1) 
is a member of a tribe, band, or other orga­
nized group of Indians, including those 
tribes, bands, or groups terminated since 
1940 and those recognised now or in the fu­
ture, by the State in which they reside.” 
Thus, given the less inclusive definition in 
the Act and the Self-Determination Act, the 
Commissioner has no authority to fund In­
dian organizations which are not federally 
recognized. No change is made in the regu­
lation.
§ 105.205 Eligible applicants.

Comment. A commenter asked if the con­
tract program for Indian tribes and Indian 
organizations would preclude Indians, spe­
cifically non-reservation Indians, from par­
ticipating in non-discretionary State admin­
istered programs.

Response. The Indian contract program 
does not preclude members of Indian tribes 
from participating in State administered vo­
cational education programs. Conference Re­
port 94-1701 (p. 215) states that the Indian 
contract program is not intended to relieve 
the States of their obligation to provide vo­
cational education to urban Indians. No 
change is made in the regulation.
§ 105.211 Review of applications.

Comment. A commenter suggested that 
applications be reviewed by the National Ad­
visory Council on Indian Education.

Response. While some programs adminis­
tered under the Indian Education Act, Pub. 
L. 92-318, as amended, require review by the 
National Advisory Council on Indian Educa­
tion (NACIE), the Vocational Education Act 
does not provide statutory authority for the 
review of applications by the NACIE. How­
ever, the NACIE was afforded an opportunity 
to review and comment upon the Notice of 
Proposed Rulemaking thereby allowing for 
input from the Indian community. It is the 
statutory responsibility of the Commissioner 
to provide for the review of applications. No 
change is made in the regulation.
§ 105.211 Minimum points received by ap­

plications to be considered for funding.
Comment. A commenter asked if applica­

tions should receive a minimum of 50 rather 
than 30 points to be considered for funding.

Response. The minimum number of points 
an application must receive to be considered 
for funding remains 30 points. The Commis­
sioner feels that this lower minimum should 
result in a larger number of applications 
which may be considered for funding. No 
change is made in the regulation.
§ 105.211 Technical review criteria.

Comment. A commenter suggested that 
priority in contracting be accorded to voca­
tional education programs which serve In­
dians in urban areas. k

Response. The Act limits the eligibility of 
applicants to Indian tribal organizations 
which are eligible to contract under the In­
dian Self-Determination and Education As­
sistance Act. Therefore, urban Indian groups 
are not a priority group in the regulation 
because the Act is written so that eligibility 
turns on whether an Indian organization is 
federally recognized under the Indian Self- 
Determination and Education Assistance Act. 
However, urban Indians are eligible to par­
ticipate in the regular program. No change 
is made in the regulation.

Comment. A commenter suggested that the 
regulation give consideration to the special 
cultural, legal, and socio-economic status 
of the Indian population. The commenter 
further suggested that program design and 
service delivery include: (a) The provision 
of basic skills training necessary to facilitate 
vocational training; (b) the provision of 
supportive services such as child care and 
transportation; and (c) the payment of sti­
pends so that Indian people can afford to 
participate in training.

Response. Section 103(a) (1) (B) (iii) pro­
vides broad authority for the Indian oontract 
program. Therefore, an applicant may re­
quest support for basic vocational skills 
training, supportive services, and stipend 
support. The applicant should respond to 
each of the technical review criteria. No 
change is made in the regulation.

Comment. A commenter suggested that the 
need section of an application should be 
based upon the tribe’s economic development 
plan, including tribal manpower data.

Response. The need section of the applica­
tion may include information concerning a 
tribe’s economic development plan. However, 
this should not be the sole or major criterion 
in that the overall objectives for an economic 
development plan may vary significantly 
from the legislative intent of this Act. No 
change is made in the regulation.
SUBPART 3— TRAINING AND DEVELOPMENT PRO­
GRAMS FOR VOCATIONAL EDUCATION PERSONNEL

LEADERSHIP DEVELOPMENT AWARD PROGRAM

§ 105.302 Length of award.
Comment. A commenter, wishing to assure 

an award period of adequate length to permit 
effective education for leadership develop­
ment, recommended that § 105.302(b) be 
amended to assure a minimum award period 
of at least 24 months to each approved appli­
cant.

Response. The recommendation is not ac­
cepted because the expressed intent of the 
Congress eliminated the policy which in 
the past has sometimes limited the dura­
tion of leadership development awards to 
one year. Emphasis on a minimal commit­
ment of 24 months would tend to weaken 
the effect of the present regulation which 
is addressed to an award period of 36 months. 
Furthermore, it is not believed to be in the 
best interest of the government or of the 
awardee to weaken in any way the require­
ment in § 105.307 that the awardee perform 
satisfactorily and in accordance with the 
regulation. No change is made in the regula­
tion.
§ 105.303 Equitable distribution.

Comment. Several commenters objected to 
the language in § 105.303 that “ the Comihis- 
sioner will apportion leadership development 
awards equitably among the States * * *” 
for the reason that the word “apportion” 
gives 'the impression that the awards will be 
apportioned, by formula, in advance of re­
ceipt of applications. They recommended 
that the sentence be reworded.

Response. This recommendation has been 
accepted. Although the proposed regulation 
follows section 172(b) (4) of the Act closely, 
the language of § 105.303 of the regulation is 
changed to make clear that there will not be 
a formula allocation of awards to the States.
§ 105.304 Post-doctoral study.

Comment. A commenter recommended spe­
cific prohibition of awards to post-doctoral 
students.

Response. It is possible that a person with 
the doctoral degree in engineering, or any 
other field, might seek to become a profes­
sional leader in vocational education. Al­
though the Act and its legislative history do
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not address this point, it cannot safely be 
assumed that the Congress meant to preclude 
giving an award to such a person. No change 
is made in the regulation.
§ 105.304 Role of research.

Comment. A commenter recommended de­
letion of the phrase “or research” from para­
graph (b), which would then read, “ In order 
to receive a leadership development award 
the person selected shall enroll for full-time 
graduate study in a vocational education 
leadership * * *”

Response. The recommendation is accepted 
and the regulation is changed accordingly. 
Graduate study includes all of the employ­
ment categories suggested in the Act (e.g., 
a d m in istra tors, supervisors, teacher edu­
cators, researchers, guidance and counseling 
personnel). Nothing in the Act warrants es­
tablishing the elements of study and research 
as mutually exclusive alternatives.
§ 105.305 Graduate-level study.

Comment. A commenter pointed out that 
although in H.R. Report No. 94-1085, p. 54, 
the Congress advises the Commissioner to 
solicit recommendations “from graduate 
schools offering these programs,” the regula­
tion reads “ from representatives of voca­
tional education programs in institutions of 
higher education.” The commenter notes 
that the programs might or might not be at 
the post-baccalaureate or doctoral level.

Response. The point is well taken. How­
ever, the Commissioner prefers not to make 
the suggested change in order to permit and 
encourage solicitation of recommendations 
from all levels of instruction, including, the 
doctoral level. No change is made in the regu­
lation.
§ 105.305 Role of the State board.

Comment. A commenter finds paragraph 
§ 105.305(b) to be “extra-statutory and mis- 
representative of H.R. Report No. 94-1085” in 
that it gives excessive authority to the State 
board.

Response. The Commissioner was keenly 
aware of the criticism expressed in H.R. 
Report No. 94-1085 and it took fully into 
account in drafting the regulation. In light 
of the legislative history, the regulation is de­
signed to obtain advice from the State board 
and to use the board as a conduit for securing 
advice from the “other agencies.” On the 
other hand, the total role of the State board 
has been changed because the applications 
are sent directly to the Commissioner (rather 
than through the State boards, as in previous 
years) and will be reviewed independently by 
the Commissioner’s designees in the Office of 
Education. For these reasons, the recommen­
dation to revise the regulation is not ac­
cepted.
§ 105.305 Advice from others.

Comment. Several commenters objected to 
having the State board forward to the Com­
missioner only a summary of its own advice 
and that of the “other agencies” and “repre­
sentatives,” on the grounds that the author­
ity to prepare such a summary increases un­
duly the role of the State board.

Response. In order to clarify the role of the 
State board, the regulation is revised to 
require the State board to forward the com­
plete statement of advice from each such 
agency and representative.
§ 105.307 Part-time employment.

Comment. A commenter wanted the part- 
time employment referred to in § 105.307(a)
(3) to be limited to 50 percent of the 
awardee’s time, and wanted a regulation to 
clarify how approval for part-time employ­
ment is obtained.
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Response. Experience with the leadership 
development award program in previous 
years shows that there are many patterns of 
part-time employment in terms of horns per 
day or week and number of weeks or months. 
It has not seemed feasible to attempt to 
foresee them all and regulate accordingly. 
Therefore, the matter will be handled as in 
the past, by individual request from each 
participating institution to the Commis­
sioner and review of each request on its mer- . 
its. No change is made in the regulation.
§ 105.309 Application review criteria.

Comment. Many persons took exception to 
the proposed criteria for judging applica­
tions. One wanted the weights of the criteria 
changed to favor younger, less experienced 
applicants. Several commenters wanted 
much more weight given to evidence of in­
tellectual ability as shown by academic 
achievement. One pointed out the similarity 
of criteria (b) Leadership potential and cri­
terion, and (e) Human relations slcills, 
which would tend to favor certain candi­
dates. Several wanted the Commissioner to 
set minimum levels which must be attained 
for each criterion. Several perceived that the 
proposed criteria would result in discrimina­
tion against women and racial minorities, 
and would favor older persons with “stereo­
typed” accomplishments. One commenter 
recommended that in paragraph (g) of § 105.- 
309 special consideration be given to women. 
One commenter urged elimination of the en­
tire section on review criteria.

Response. Since the Commissioner must 
review all applications and must, of neces­
sity, use criteria for that purpose, it is the 
policy of the Office of Education to publish 
the criteria in advance.

Most of the other comments and recom­
mendations relate to the weight assigned to 
each of the criteria. In view of the com­
ments, a reconsideration of the weighting 
has resulted in several revisions set forth in 
the final regulation.

The weight given to evidence of academic 
ability has been increased, and the weight 
given to communication skills has been re­
duced. The criterion (e) Human relations 
skills has been eliminated as such and in­
cluded under criterion (b) Leadership po­
tential as skill in interpersonal relations.

Neither the Act nor its legislative history 
provides any support for weighting of the 
criteria to favor either younger or older per­
sons. Consequently, the recommendations in 
this regard were not accepted.
§105.309 Application review criteria—aca­
demic ability.

Comment. A commenter recommended 
changing criterion (a) Academic ability to 
require the applicant to submit transcripts 
of grades earned in college, including grad­
uate courses, instead of leaving this sub­
mission to the option o f the applicant. The 
same commenter suggested that item (3) of 
the same criterion be deleted, on the grounds 
that skill aptitude tests are not given at the 
graduate study level.

Response. The recommendation to require 
submission of transcripts is accepted and 
the regulation changed accordingly. A record 
of the applicant’s grades is indispensable for 
proper review of his or her qualifications. 
The second recommendation, to delete the 
item referring to skill aptitude test, is not 
accepted, because submission of such infor­
mation is optional, and because the appli­
cant’s scores on such tests, irrespective of 
when the tests were taken, is evidence of 
the applicant’s abilities.

§ 105.310 Number of participating institu­
tions.

Comment. A commenter recommended that 
the number of approved institutions be 
limited to twenty. The commenter saw this 
as a means of helping to assure that only 
institutions with highest quality doctoral 
level programs would be assigned leadership 
development awardees. The recommendation 
was perceived also as a way to assure a 
“critical mass” of awardees at each partici­
pating institution. A commenter with the 
same concern wanted the number of 
awardees per institution to be no fewer than 
ten and no more than twenty.

Response. While these concerns are shared 
by the Commissioner, § 105.310 was hot made 
more specific because of the need to accom­
modate possible fluctuations in the level of 
funding allocated to this program. It is be­
lieved that, by judicious use of the right to 
redistribute award recipients among ap­
proved institutions, the effect desired by both 
commenters will be achieved, whatever the 
level of funding of the program. No change 
is made in the regulation.
§ 105.311 Comprehensive graduate programs.

Comment. A commenter recommended 
that a participating institution should be 
required to offer at least four doctoral pro­
grams in supporting technical disciplines of 
agriculture, business administration, engi­
neering, health sciences, and home econom­
ics, plus doctoral level programs in sociology, 
psychology, computer science, philosophy, 
and an area of “communications.” The same 
commenter recommended that the regulation 
require a much broader, more comprehen­
sive graduate program of vocational educa­
tion than is now stipulated.

Response. The recommendation is not ac­
cepted. Despite the desirability of the recom­
mended program, to require such a program 
would exclude from participation in the 
leadership development program many of the 
institutions which have already demon­
strated their capabilities for training leaders. 
In setting the standards presently required 
in the proposed regulation, the Commis­
sioner has in mind first the interest of the 
student awardees, who will legitimately have 
preferences among institutions, in respect to 
distance from their present homes, etc. The 
Commissioner’s decision to make no change 
in the proposed requirements for eligibility 
of institutions is based also on the grounds 
that more restrictive criteria for eligibility 
would tend to enmesh the leadership de­
velopment program unduly into the specific 
doctoral requirements of traditional techni­
cal fields. No change is made in the regula­
tion.

VOCATIONAL EDUCATION CERTIFICATION 
FELLOWSHIP PROGRAM

§ 105.431 Source of funding.
Comment. A commenter advised against 

having the certification fellowship program 
“ compete for funds” with the leadership de­
velopment program, and recommended that 
the former program be supported with funds 
provided to the States through Section 135 
( § 104.771 of the regulation). The commenter 
reasoned that the need for leadership devel­
opment awards would so lessen the “critical 
mass” of awardees as to lose the benefits of 
group interaction.

Response. Funds for both the State- 
administered Vocational Education Person­
nel Training (§§ 104.771-104.776) and the 
Commissioner’s two discretionary programs, 
Leadership Development (§§ 105.301—105.312) 
and Certification Fellowships (§§ 105.431- 
105.443), are authorized by Section 103 of
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the Act. Section 103 requires that a speci­
fied portion of the appropriated funds be 
reserved for use by the Commissioner and 
that thé balance be allotted to the States. 
The Commissioner’s portion and the State’s 
portion cannot be modified without a Con­
gressional amendment. Therefore, funds 
available for the State-administered part 
under Section 135 cannot be used to support 
the Commissioner’s Vocational Education 
Certification Fellowship Program. No change 
is made in the regulation.
§ 105.431 Teacher or educators.

Comment. Two commenters recommended 
that in § 105.431 the term “vocational edu­
cator” should be changed each time it 
occurs to “vocational teacher.”

Response. Although there is merit in the 
suggestion for use of the more widely used 
term, teacher, the recommendation is not 
accepted. The Congress used “educator” in 
the statute, and without compelling reasons 
to the contrary, the Commissioner prefers 
that the regulation use the terminology of 
the statute. No change is made in the regu­
lation,
§ 105.431 Emphasis on shortage of teachers.

Comment. A commenter recommended 
that § 105.431(a) be changed to read 
“ * * * if those teachers have skills and ex­
perience in vocational fields for which there 
is a need for vocational teachers and for 
which they can be trained * * The ra­
tionale for adding the clause for which there 
is a need for vocational .teachers is that there 
are some fields of vocational education which 
have a surplus of teachers and for which no 
additional ones should be trained. The com­
menter wanted the same change in § 105.432
(a) (1), for the same reason.

Response. The recommendation is ac­
cepted. Although the statute does not re­
quire that there be a need for vocational 
teachers in reference to applicants for fel­
lowships who are certified teachers, it does 
contain this requirement with respect to ap­
plicants who are employed in industry. That 
both classes of applicants should be treated 
alike in this respect is supported at two 
points in the statute: first, section 172(c) (1) 
states that the fellowship program exists “in 
order to meet the need to provide adequate 
numbers of teachers * * *” and thereby es­
tablishes the overall criterion of need; and 
second, section 172(c) (7) requires the Com­
missioner to determine, annually, the areas 
of teaching where there is need of additional 
teachers and to award the fellowships, pref­
erentially, for study in those areas. The 
amendments will help to assure that the 
limited funds available to the fellowship 
program are used where they are most 
needed.
§ 105.432 Categories of fellows.

Comment. A commenter advised that in 
paragraph (a) of § 105.432 the word “ includ­
ing” be changed to “other than” on the 
grounds that if a person has already been 
certified to teach vocational education, there 
is no need for additional training.

Response. There is nothing in the statute 
or its history to suggest that a person who 
has been a teacher of vocational education in 
a field where there is no longer employment 
could not apply for a certification fellowship 
in order to be able to work in a field where 
there is need for teachers. Therefore, no 
change is made in the regulation.

Comment. Another commenter urged that 
the parenthetical expression in paragraph 
(a) of § 105.442 be changed to read “ (in­
cluding other thirteenth and fourteenth year 
p ro g ra m s)T h e  rationale was that there 
are hundreds of educational programs at the 
thirteenth and fourteenth year levels which

are not in community or junior colleges and 
where there are teachers in a variety of fields 
who should be eligible for consideration as 
applicants for certification fellowships.

Response. The recommendation is ac­
cepted. It seems reasonable to include as 
potential beneficiaries teachers in all pro­
grams at the thirteenth and fourteenth 
grade levels, rather than only those desig­
nated as junior or community colleges. The 
recommendation is particularly ' valid be­
cause many of the “other” programs are in 
technical and vocational education. The 
regulation is changed accordingly.
§ 105.434 Role of the State hoards.

Comment. A commenter feared that State 
boards might be inclined to favor certified 
teachers, and recommended therefore that a 
more objective procedure be adopted for re­
viewing applications.

Response. All applications will be objec­
tively reviewed by the Commissioner, who 
customarily uses teams of persons drawn 
from both inside and outside the Office of 
Education for this purpose. The review by 
the State board (with advice from the State 
advisory council and other agencies and rep­
resentative individuals) will provide valua­
ble additional input to the Commissioner’s 
review of the applications. No change is made 
in the regulation.
§ 105.434 Advice from others.

The recommendation regarding § 105.305
(b), that the State board should transmit to 
the Commissioner the full statements of 
advice about applications rather than a mere 
summary of that advice, was found to be 
equally applicable to the certification fel­
lowships program. Accordingly, § 105.434(b) 
is amended to correspond to the changes 
made in § 105.305(b).
§ 105.440 Eligibility of institutions.

Comment. A commenter asked generally 
about the difference in stringency of criteria 
for eligibility of institutions to participate 
in the Leadership Development Program and 
the Certification Fellowships Program.

Response. The requirements for institu­
tional participation in the Leadership Devel­
opment Program (§ 1Ô5.311) are for work at 
the level of graduate study and are there­
fore much more demanding than the re­
quirements for the baccalaureate level fel­
lowships program.
§ 105.441 Priority to areas of need.

Comment. A commenter noted the omis­
sion in the regulation of the language in 
Section 172(c)(7) which requires the Com­
missioner to give priority in the awarding of 
fellowships to those which are focused on 
the designated areas o f need for vocational 
education teachers. The commenter re­
quested that the omission be corrected.

Response. In view of the omission, the rec­
ommendation is accepted. Section 105.441(a) 
is amended by the addition o f this language : 
“and will, to the maximum degree possible, 
award fellowships under § 105.432 to appli­
cants seeking to become teachers in the areas 
identified.”
§ 105.442 Emphasis on areas of need.

Comment. A commenter wanted § 105.442 
(a) (2) amended to recognize the emphasis 
on areas or fields of vocational education 
where additional vocational educators are 
needed (as required by § 105.441). The 
amended text would read, “Past or current 
skills and experiences in the vocational 
field (s) in which there is a need for addi­
tional educators and * * *”

The same commenter requested the addi­
tion of an item (3) to § 105.442: “inability to

53889

find employment in his or her field of previ- 
’ ous certification.” The rationale was that 

Section 172(c)(1) includes that qualifica­
tion, which must therefore have been omit­
ted by inadvertence.

Response. Both recommendations are ac­
cepted. The change iin § 105.442(a) (2) serves 
to emphasize the requirement of § 105.441 of 
the regulation, and a new subsection (3) 
under § 105.442(a) has been added which 
reads “ inability to find employment in his 
or her field of previous certification.”
§ 105.443 Emphasis on the handicapped.

Comment. A commenter recommended 
that the application review criterion related 
to national need (paragraph (e) of § 105.443) 
be strengthened by adding special education 
for the handicapped to paragraph (e) of 
§ 105.440 as a part of the undergraduate pro­
gram of vocational education.

Response. The Act requires that the under­
graduate program of vocational education 
have adequate support services and disci­
plines, but does not go beyond suggesting 

• which support services and disciplines shall 
be included. Since special education for the 
handicapped is a critical program element, 
the recommendation is accepted and § 105.- 
440(e) is changed accordingly.
§ 105.443 Additional review criteria.

Comment. A commenter recommended 
that a ‘fourth category, “women,”  be added 
to the list of groups meriting special atten­
tion under paragraph (e) of § 105.443, Na­
tional need.

Response. Because of the strong empha­
sis in the Act on eliminating sex bias and 
sex stereotyping, the recommendation is ac­
cepted. The initial sentence of the paragraph 
is modified to read “ * * * with particular 
reference to the elimination of sex stereo­
typing and to working wiith the following 
populations.” Further support for this 
change is found in § 105.441, which provides 
that the Commissioner will identify areas of 
teaching in vocational education where there 
are or will be shortages of personnel. Also 
a reasonable assumption may be made that 
there is a shortage of women teachers and 
of persons capable of teaching women in 
many areas of vocational education.

Comment. A commenter asks that a fourth 
category be added to paragraph (f) of 
§ 105.443 to favor applicants who desire to 
be trained in a “nontraditional” teaching 
field.

Respose. The recommendation is accepted. 
H.R. Report No. 94—1085, p. 55, supports this 
non-traditional emphasis which may be in­
terpreted to mean women (or men) teaching 
in fields traditionally reserved to the other 
sex, and also to mean any person teaching in 
a new field or a field not commonly taught. 
The new fourth item has been added to 
1 105.443(f) which reads as follows: “ (4) 
The applicant’s intention to become certified 
in a vocational field not traditionally open to 
persons of the applicant’s sex, or to become 
certified in a new field or one not commonly 
taught.”
§ 105.443 Weighting of review criteria.

Comment. Two commenters urged that 
the weight assigned to criterion (a) Aca­
demic ability be increased to 30 points and 
the weights for criterion (b) Vocational 
skills be increased to 40 points, with corre­
sponding reductions in the weights assigned 
to other criteria. The rationale was that cri­
teria (a) and (b) are by far the most 
important.

Response. Due to the overall importance 
of criteria (a) and (b) the regulation is 
revised to increase criterion (a) to 25 points 
and criterion (b) to 35 points, and criterion
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(c) Communication skills is reduced to 15 
points. - >
SUBPART 4--EMERGENCE ASSISTANCE POR RE­

MODELING AND RENOVATING OP VOCATIONAL
EDUCATION FACILITIES

§ 105.502 Eligible applicants for emergency 
assistance for remodeling.

Comment. Commenters indicated that the 
legislative history does not sustain the argu­
ment made on page 18549 of the preamble to 
the NPRM that the bill, as enacted into law, 
was expanded to include all LEAs as eligible 
applicants; to the contrary, they maintain 
that only LEAs “ in urban and rural areas” 
are eligible and recommend that § 105.502 
be amended accordingly.

Response. The recommendation is ac­
cepted. Congressional intent indicates that 
only urban and rural LEAs are eligible under 
this program, and that suburban LEAs are 
not eligible. Section 105.502 is amended to 
limit eligibility to LEAs in urban and rural 
areas and definitions on "urban” and “rural” 
have been added. Since these definitions ap­
ply only to the emergency facilities program, 
they are not repeated among the definitions 
of general applicability in Appendix A.
§ 105.504 Functions of the State board in 

relation to applications for emergency 
assistance for remodeling.

Comment. A commenter asked what the 
State board must do in relation to applica­
tions by LEAs for emergency assistance for 
remodeling and renovation. The commenter 
questioned whether the State board makes 
the decision on funding in the State and 
suggested that the State board’s functions 
be specified in the regulation.

Response. Section 193(a) of the Act re­
quires that the LEA send its application to 
the Commissioner through the State board. 
This requirement is repeated in § 105.504 
of the regulation. Section 193(a) of the Act 
requires that the application contain “such 
other information as the State board de­
termines to be appropriate.”  This require­
ment is repeated in § 105.503(g) of the reg­
ulation. Thus, the Act and the regulation re­
quire the application to be sent to the State 
board and require that when the application 
is sent on by the State board to the Com­
missioner, it contain whatever additional in­
formation the State board considers neces­
sary. The State board should review the ap­
plication and ask the applicant to add to its 
application any information which the Com­
missioner will need for decision. The deci­
sions on awards must be made by the Com­
missioner. Since § 105.503(g) follows the Act 
and gives the State board wide leeway in 
requesting any additional information it 
considers appropriate, no change is made 
in the regulation.
§ 105.505 Emergency assistance for remodel­

ing.
Comment. A commenter asked what is 

meant by “emergency assistance for remodel­
ing” and whether the program is limited 
to assistance after a natural disaster or to 
assistance for renovation where local tax 
efforts haVe been insufficient.

Response. The program of “emergency as­
sistance” is not limited to assistance for 
remodeling after a natural disaster. The 
program is a special four-year program of 
assistance for remodeling in urban and rural 
areas which was added after Congress heard 
testimony of “ the inadequacy of facilities 
in urban and rural areas.” (Senate Report 
No. 94-882, p. 88.) As to assistance where 
local tax efforts have been insufficient, sec­
tion 193(b)(1) of the Act stresses as the 
first criterion the need for Federal as­
sistance. Applications will, under § 105.505,

be ranked according to the relative need for 
assistance as determined by the criteria in 
§ 105.505(b). No change is made in the regu­
lation.
§ 105.505(b) (8) Criteria for award of emer­

gency assistance for remodeling.
Comment. Commenters suggested that cri­

terion (8) in § 105.505(b) for review of ap­
plications submitted to the Commissioner 
for emergency assistance for remodeling 
should be deleted; five points should not be 
given for evidence that the proposed facilities 
“complied with the law and did not result 
in sex discrimination or bias against the 
handicapped.”

Response. The recommendation is ac­
cepted. Criterion (8) is deleted and the five 
points are added to criterion (1), giving a 
maximum of 17 points for evidence of the 
age or obsolescence of the facilities for which 
Federal assistance is sought. Since it is a re­
quirement of law that educational facilities 
not discriminate on the basis of sex or dis—» 
criminate against the handicapped, it is not 
reasonable to give five points for evidence in 
the application that these requirements of 
law have been met. For that reason, criterion 
(8) is deleted. Applications will be reviewed, 
of course, to make sure that the proposed 
remodeled facilities do not result in discrimi­
nation on the basis of sex or handicap.
SUBPART 5--BILINGUAL VOCATIONAL EDUCATION

S'105.604(a) S u bmission of applications.
Comment. A commenter suggested that in 

order not to delay the submission of appli­
cations they should be submitted simultane­
ously to the Office of Education and to the 
State Board for Vocational Education, and 
that the State board be given 30 days fol­
lowing the closing date for applications to 
submit its comments to the Office of Educa­
tion.

Response. The comment is accepted. The 
procedure set forth in § 105.604(a) is for the 
applicant to submit a copy of the applica­
tion to the State board for comment. Since 
a copy would be submitted to the board, it 
was implicit in this regulation that the orig­
inal application be submitted directly to the 
Commissioner. The regulation reflects this 
procedure. In addition, the regulation is 
amended to require that the State board sub­
mit its comments to the Commissioner 
within 30 days following the closing date for 
applications.
§ 105.611 Bilingual Vocational Instructor 

Training Program.
Comment. A commenter recommended that 

the Commissioner make an effort to simplify 
the various teacher training programs within 
the Vocational Education Act and also to 
develop an effective means of coordinating 
these programs with similar teacher training 
programs administered by the Office of Ed­
ucation. This commenter contended that, 
without simplification and coordination, 
American education will be confronted with 
overlapping and ineffective management.

Response. The Vocational Education Act 
contains three separate authorities for 
teacher training programs.

The Vocational Education Personnel 
Training set forth in § 104.771 is a State-ad­
ministered program. The Bilingual Voca­
tional Instructor Training Program in § 105.- 
611 addresses a specific need to improve the 
overall Bilingual Vocational Training Pro­
gram. The Vocational Education Leadership 
Development Program in § 105.301 allows ex­
perienced vocational educators to spend full 
time in advanced -study of vocational educa­
tion. In.view of the fact that one program 
lies exclusively within the domain of the 
State, and the other two discretionary pro­
grams address separate objectives in—as a

general rule—separate institutions, it is not 
feasible to consolidate or simplify the three 
programs. Therefore, no change is made in 
the regulation.

A p p e n d i x  A  

d e f i n i t i o n

Comment. One commenter strongly sup­
ported a comment recorded in response to 
the NOI that the definition of vocational 
education should be broadened to include 
guidance elements and thus reduce the need 
for funding guidance as a supportive service.

Response. While there is merit in the com­
ment, the definition of vocational education 
in the Act (Sec. 195(1)) does not include 
vocational guidance and counseling. No 
change is made in the regulation.

APPENDIX— “COOPERATIVE EDUCATION.”

Comment. A commenter recommended ex­
panding the definition of "cooperative edu­
cation” to add two requirements that the 
program:

(1) “employs and compensates student- 
learners in conformity with Federal, State, 
and local laws and regulations in a manner 
not resulting in exploitation of the student- 
learner for private gain, and

(2) “ is conducted in accordance with writ­
ten training, agreements between local edu­
cational agencies and employers.”

Response. While the recommendation 
raises two very important points, the defini­
tion of “cooperative education” comes di­
rectly from section 195(18) of the Act and is 
not changed. The recommendations are 
added as requirements in the Cooperative 
Vocational Education Programs in § 104.531 
as new paragraphs (c) and (d).

APPENDIX--“CURRICULUM MATERIALS.”

Comment. A commenter suggested as an 
alternative definition of “curriculum mate­
rials” the following:

“Curriculum materials” means instruc­
tional resources both print and non-print, 
used in any teaching and learning process 
designed to prepare persons for employment 
or to upgrade the competencies of persons 
previously or presently employed in any oc­
cupational field.”

Response. While the proposed definition 
has much merit, particularly in not limiting 
curriculum materials to printed materials, 
the definition in the Appendix comes from 
section 195(19) of the Act with only slight 
modification. No change is made in the regu­
lation.

APPENDIX--“FINANCIAL ABILITY.”
Comment. A commenter recommended that 

a definition of “financial ability” be added, to 
define the term as used in section 106(a) (5) 
(B)(1) of the Act.

Response. The recommendation is ac­
cepted. A definition of “financial ability,” 
taken from the House Report (H. Rept. No. 
94-1085, p. 34) is added.

APPENDIX--“HANDICAPPED.”
Comment. Many commenters objected to 

that part of the definition of handicapped 
which included “ learning disabilities to the 
extent the disability is a health impairment,” 
pointing out that most learning disabilities 
(LD) are not health-related problems at all, 
but are learning-related problems (per­
ceptual handicaps, brain injury, dyslexia or 
developmental ophasis). Commenters recom­
mended that the definition in the Appendix 
to the Vocational Education Act should con­
form to the definition in the Education of 
the Handicapped Act, Pub. L. 94-142 and the 
regulations thereunder.

Response. The Technical Amendments 
(Pub. L. 95-40) conformed the definition 
of “handicapped” in the Vocational Educa-
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tion Act to that in the Education of the 
Handicapped Act. The amended definition 
includes “specific learning disabilities’’ as a 
handicapping condition. The definition of 
“specific learning disabilities'.’ will be con­
sistent with the definition finally promul­
gated by the Commissioner under the Edu­
cation of the Handicapped Act. It will be 
necessary to look to the regulations under 
the Education of the Handicapped Act as 
published in final form for the definition of 
“specific learning disabilities.”

APPENDIX----“ HIGH SCHOOL.”
Comment.—A commenter recommended a 

definition of “high school” 4ie added to re­
place that of “secondary programs.”

Response. The recommendation has been 
accepted by adding the definition of “high 
school program” and revising the definition 
of “secondary program” as follows:

“High school program” means vocational 
education for persons in grades 9 through 12.

“Secondary program” means vocational 
education for persons in secondary grades as 
defined by State law.

appen d ix— * ‘in s t r u c t io n a l  tec  h n o l o g  y  . ”

Comment. A commenter objected that the 
definitions do not include a definition of “in­
structional technology” since instructional 
technology “ is playing an ever increasing 
role in the armed services, industry, govern­
ment, medicine and the whole of education.” 
No proposed definition was included in the 
comment.

Response. While there are many terms 
which could be defined, the Appendix con­
tains only definitions of terms which must 
be defined for interpretation of the Act or
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the regulation. A definition of “instructional 
technology” is not necessary for interpreta­
tion of the Act or regulation, and for that 
reason, is not added to the Appendix. No 
change is made in the regulation.

APPENDIX----“LIMITED ENGLISH-SPEAKING
ABILITY.”

Comment. Several commenters have recom­
mended that a definition of “limited Eng­
lish-speaking ability” be added, to define 
in the Appendix the term as it is used in 
§§ 104.303(b) (2) and 104.317(a) (2) as to the 
20 percent set-aside part of which is used for 
persons of limited English-speaking ability.

Response. The recommendation is ac­
cepted. A definition o f “limited English- 
speaking ability” (LESA) has been added in 
its alphabetical order in the Appendix. The 
definition is that used in section 703(a) (1) 
of the Bilingual Education Act, 20 U.S.C. 
880b-l. This definition will explain the term 
as used in §§ 104.303(b) (2), 104.313(a)(2) 
and 105.601.

APPENDIX----"POSTSECONDARY PROGRAMS”----
CERTIFICATE OF COMPLETION

Comment. Many commenters suggested 
adding to the definition of “postsecondary 
programs” those programs leading to a cer­
tificate of completion of hours of study or 
certificate of completion of a series of 
courses.

Response. The House Report (H. Rept. 
No. 95—1085, p. 48) Indicates that Congress 
did not intend that persons working toward 
certificates of completion should be con­
sidered under the definition of “postsecond­
ary programs.”  For that reason the sugges­
tion was not accepted. No change is made 
in the regulation.
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APPENDIX----“ SECONDARY PROGRAM”

Comment. A commenter urged that the 
word “usually” be dropped from the defini­
tion of “secondary” and that the grades be 
specified as “beginning with grade 9 and 
ending with grade 12.”

Response. The definition of “secondary 
program” has been rewritten to leave to 
determination by. State law the span of 
grades considered as “secondary.” A defini­
tion of “high school” has also been added 
to the Appendix.

APPENDIX----“ VOCATIONAL EDUCATION” —
GUIDANCE

Comment. A commenter strongly urged 
that the definition of vocational education 
should be broadened to include guidance 
elements and thus reduce the need for fund­
ing guidance as a supportive service.

Response. While there is merit in the 
comment, the definition of vocational edu­
cation in the Act (Sec. 195(1)) does not in­
clude vocational guidance and counseling. 
No change is made in the regulation.

APPENDIX----“VOCATIONAL INSTRUCTION”

Comment. A commenter objected that the 
definition of “vocational instruction” does 
not include planning, assessment, and eval­
uation.

Response. Planning, assessment, and eval­
uation are not elements of the statutory 
definition of “vocational instruction.” For 
that reason they should not be included in 
the definition of “vocational instruction” in 
§104.512 or in the Appendix. No change is 
made in the regulation.
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